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Some of you may expect to read a case made for or 
against planning, or for or against its consistency with 
liberty. If you do, I owe you an immediate disavowal. 
It is not my intention to come down on either side of the 
fence; nor yet even to sit on it. What I want us to do 
if we can, is to stand off at some distance, and see if there 
is really a fence there at all." And since I am going to 


* Enlarged from an address to the Special Convocation of George Washington 
University, Thursday, June 23, 1949, in the Lisner Auditorium. 

7 Challis Professor of Jurisprudence and International Law, University of 
Sydney; founding member, Australian Committee for Research in the Social 
Sciences ; Solicitor of the Supreme Court, England; member of the New Zealand 
and Victorian Bars; B.A., B.C.L., D.C.L. (Oxon.), LL.M. (Leeds), S.J.D. 
(Harv.); author of many works on jurisprudence and public international 
law. THe ATLANTIC CHARTER: NEW Wortps For Otp (1943), Angus and 
Robertson, Sydney. THe Province AND Function or Law (1946) Sydney, 
English edition (1947), London Stevens and Sons, Ltd., American edition by 
Harvard University Press forthcoming 1950; Law anp Society (3 vols. with 
Sidney P. Simpson) (1949), West Publishing Co. 

1 That, of course, is not to say that the supposed alternative of planning and 
freedom is not a subject worthy of the attention of contemporary minds; and 
it has had already ample attention. The idealist component in recent war psy- 
chology accelerated a mass of projects for reconstruction of human life, both on 
the official and the private level, many of which now seem like the gropings and 
dreams of a fever. See my discussion to 1943 in J. Stone, THE ATLANTIC 
CHARTER: New Wortps For Op (1943). The advocates and enemies of 
planning have continued active into the peace. See notably on the one hand, 
F. A. Hayek, THE Roap to Serrpom (1944); K. Popper, The Poverty of 
Historicism (1944) 11 Economica (N.S.) 86, 119, 12 id. 69; THe Open 
Society anp Its Enemies (1945) (2 vol.). On the other hand K. Mannheim, 
MAN AND SOcIETY IN AN AGE oF REconstrucTION (1940) ;. H. Finer, Roap to 
Reaction (1945); B. Wootton, Freepom Unper PLannine (1945); J. D. 
Millett, THe Process AND ORGANIZATION OF GOVERNMENT AND PLANNING 
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suggest that there is a strong element of myth on both 
sides of the argument, I think I may be more specific 
about my subject, and call it “The Myths of Planning 
and Laissez Faire: A Re-orientation.” 


II 


The basic arguments which have been made against the 
substitution of conscious overall social control for the 
competitive mechanism seem to me to be three: 

(1) The denial of the possibility of adequate accurate 
knowledge for taking such social action. This we may 
term The Argument of Ignorance. 

(2) The denial of the possibility of adequate demo- 
cratic checks upon power necessarily concentrated in the 
hands of those exercising such conscious social control. 
This we may term The Argument of Serfdom. 

(3) The fact that conscious overall social control pre- 
supposes that there are overall objectives held by the 
society towards which such control is directed; that these 
objectives are sufficiently clear, self-consistent and pos- 
sible of attainment, and stable. And this argument points 
out that one or more of these assumptions is usually absent 
in contemporary democracy. This we may term The 
Argument of Conflict, Confusion and Instability of Ob- 
jectives. 


THE ARGUMENT OF IGNORANCE 


Karl Popper has given us what is beyond doubt the 
most powerful version of the Argument of Ignorance in 
his papers on “The Poverty of Historicism.”* His posi- 


(1947); H. A. Wallace, Sixty Mmuion Joss (1945); A. Lauterbach, Eco- 
NOMIC SECURITY AND INDIVIDUAL FREEDOM (1948). Some important titles 
cannot easily be pigeonholed, such as Walter Lippmann’s Tur Goop Socirtry 
(1937) ; J. A. Schumpeter’s CapiraLisM, SocIALISM AND Democracy (1942) ; 
and much technical writing in economics by Keynes, Pigou, Beveridge, Hansen 
and Dobb is of immediate relevance to the debate. For bibliographies on the 
subject see especially the works of Mannheim and Lauterbach cited. 

2 (1944-45) 11 Economica (N.S.) 86, 119, 12 id. 69 esp. 11 id. at 122 ff. Cf. 
the general development in his THE Open Society AND Its Enemies (1945), 
esp. vol. 2, 112 ff. 
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tion does not involve a negation of the possibility of 
knowledge in any particular part of the social field. He 
is concerned to show, however, that the kind of knowledge 
which is available to social scientists is not the kind of 
knowledge on which action can safely or effectively be 
taken to affect the social complex as a whole.* He con- 
fronts us with a paradox, namely, that the very complex- 
ity of the modern social structure which drives us to 
seek to control it also makes it impossible for us fully to 
control it. 

Taking a broad view, indeed, Popper’s thesis may be 
but an implication (though a vital one) of what I take 
already to be a commonplace of methodology in all the 
sciences, and especially the social sciences. This is that 
each science, operating upon the external world, is bound 
to investigate the phenomena in which it is interested, 
in at least partial isolation, this isolation being dictated 
by the need to reduce inquiry to manageable proportions. 
The distortion involved in that process of abstraction 
affects all subsequent knowledge gained by its use, and 
must, in due course, be corrected. The over-belaboured 
abstraction known as “the economic man” would undoubt- 
edly buy only in the cheapest market and sell only in the 
dearest, if you could find him, and if you could insulate 
him from all pressures other than those of the market. 
The trouble is that men do not come that way, and rarely 
find themselves in quite that position.‘ 

In the social field the Argument of Ignorance proceeds 
on the basis that the difficulties of translating theory into 
practice are so much greater than in the natural sciences 


3 As to war-time planning, to which Dr. Popper’s thesis is not directed, see 
infra p. 13. 

#It is not necessary for us here to discuss the processes by which the simpli- 
fications and distortions in the natural sciences are corrected or reduced, nor 
is it necessary in this context to seek support for scepticism from the position 
taken by a few natural scientists, notably Eddington and Jeans, that the laws 
of the physical universe, discovered by man, may be but laws of human thought 
impressed upon the universe by man himself in his effort to understand. This 
may well be a reflection back from the state of knowledge in the social field. 
Theories of natural science are themselves social phenomena. 
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as to constitute virtually a difference in kind. And, in 
particular: 

(1) The abstractions used in the social field are gen- 
erally of a very drastic nature. Economics, ethics, psy- 
chology, politics, jurisprudence, and all the sciences of 
man deal with the concrete human individual in a func- 
tioning society. That individual, in the actual world, 
thinks, feels, moves and acts as a single organism, his 
feelings, thoughts, movements and acts being modified by 
those of other concrete men and groups of men and by the 
entire social and physical environment. The discrepancy, 
therefore, between the actual behaviour of an actual man 
and what an economic law might predicate of “the eco- 
nomic man” in a given situation, is correspondingly 
violent. 

(2) While it is true that to a degree (usually minute, 
albeit sometimes crucial) even the physical scientist mod- 
ifies by his experiments the behaviour of the phenomena 
under investigation, this is a far more serious obstacle to 
experiments concerning human behaviour. Even if (as 
is not clear) the British Labour Government had assessed 
accurately the demand for dental care in calculating the 
cost of its public dental health program, it might still 
have found its entire dental program threatened with 
financial collapse three months after it came into force. 
For the very introduction of the measure itself trans- 
formed the phenomena on which its assessment had been 
based, namely, the demand for dental care. Even after 
the readjustment of the plan by way of a drastic cut in 
dental remuneration, a wise government will still watch 
vigilantly for unforeseeable effects of this further change 
on the behaviour of patients and dentists. 

(3) This wilfulness of the objects of social knowledge 
and social action is serious even within a field as limited 
as dental health. It is easy, therefore, to see that it may 
often prove fatal to a broad plan of social action; and, 
according to Dr. Popper, must always be fatal to any 
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overall plan. Insofar as most aspects of social life are 
interdependent, an attempt to mould several of them 
simultaneously by conscious social control will make the 
detection of the seat of error almost impossible. And 
even if the error could be detected, it would usually be 
impossible to correct it without so changing the situation 
as to disrupt the operation of the broad plan already 
initiated. 

In short, adequate knowledge required for effective 
social action, even in a particular narrow field, can usu- 
ally not be acquired until after the action is taken. Within 
a narrow field action may then be corrected in the light 
of the later knowledge, though even then the task of cor- 
rection is far more hazardous than in the natural sciences, 
because of the limitation of experimental controls and 
the difficulty of isolating the relevant phenomena in the 
social field. But where social action is taken in a broader 
field, the tasks of checking and correction become impos- 
sible in practice. 

It should be obvious that Dr. Popper’s thesis may not 
be equally valid over all parts of the field of social action. 
For example, control in the economic field in which rel- 
atively valid quantification looms very large may not be 
as difficult on the basis of existing knowledge as action in 
the field of education. That is not to say that the prob- 
lems of the limitations of knowledge do not exist with 
respect to economic control, but that they are more likely 
to arise with reference to ends and the differentiation of 
these ends from the means for attaining them, than with 
reference to the means themselves.’ 

(4) The above difficulties affecting conscious social 
control are inherent in the nature of the objects of social 
knowledge. As a practical matter, the extension of 
knowledge in the social field, if it is to have operational 
significance, encounters equally grave difficulties in the 
minds of those persons who seek to extend and apply it. 


> See on this infra p. 9. 
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The mental blockages against learning and understand- 
ing, and acting accordingly, are today at least as serious 
in the social field as they were in the field of natural 
sciences in the darkest days of the middle ages.° 

The consciousness of ignorance which Dr. Popper 
stresses from the social-philosophical standpoint, is re- 
flected in recent juristic thought. For instance, Mr. 
Cairns would have us develop a social science of law 
freed from the excessive urge to prove itself practically 
useful, content to advance understanding without imme- 
diate orientation towards the pressing tasks of social and 
legal reform.’ And Simpson and Field, though inspired 
by the urgency of vigorous social action in many areas, 
nevertheless insist that their proposed School of Applied 
Jurisprudence shall be built upon advanced research 
guided essentially, not by the pressure of immediate prac- 
tical problems, but by the interests of “a community of 
mature men and women devoted to the advancement of 
knowledge in the field of social engineering through 
law.” Its basic discipline, in their view, is the science of 
psychology.* 

Dr. Popper’s conclusions, moreover, also march along 
well enough with certain other trends of modern juristic 
thought. When he comes, indeed, to assert his affirma- 
tive conclusion as to social action, it is almost indistin- 

6 Cf. S. P. Simpson and R. Field, Social Engineering Through Law (1947) 
22 N. Y. U. L. Q. Rev. 145, 150, 160-61. The learned authors, however, show 
in this article (see e.g. p. 159) as well as in their Law and the Social Sciences 
(1946) 32 Va. L. Rev. 855, insufficient awareness of more inherent difficulties 
arising from the nature of the objects of social knowledge dealt with in (1)-(3) 
in the text. Their repeated stress on “truly scientific knowledge” (see p. 189), 
and on the need to “integrate” all knowledge (see e.g., 22 N. Y. U. L. Q. Rev. 


at 152, 157, 189; 32 Va. L. Rev. at 860-62) and on “three dimensional think- 
ing” does not, with respect, advance the matter. 

7 See his THe THeory or Lecat Science (1941) on this aspect of which I 
have ventured certain criticisms in J. Stone, THE Province AND FUNCTION OF 
Law (1946) pp. 394-99. 

8S. P. Simpson and R. Field, Social Engineering Through Law (1947) 22 
N. Y. U. L. Q. Rev. 145, 163-66. And see R. West, A Psychological Theory 
of Law in F. Sayre (ed.), INTERPRETATIONS OF MODERN LEGAL PHILOSOPHIES 
(1947) p. 767. Simpson and Field recognize, of course (ibid. pp. 166-85) that 
certain practical tasks call for interim action. For some serious difficulties of 
this “psychologist” position see 2 Popper, THE Open Society anp Its ENEMIES 
(1945) pp. 86-91. 





THE MYTHS OF PLANNING AND LAISSEZ FAIRE 7 


guishable from the view formulated more than a genera- 
tion ago by Roscoe Pound. His view is that while man’s 
available knowledge of the social environment is not 
adequate to base control to the point of “Utopian total 
engineering,” it may still be adequate (if due caution is 
exercised) for reconstruction of particular social institu- 
tions, for what he calls “piecemeal social engineering.” 
American lawyers will be reminded immediately of Ros- 
coe Pound’s “engineering” interpretation of the role of 
law, of his call to lawyers to address themselves to the 
adjustment of conflicting human claims as they arise in 
the process of social living, and to his exhortations that 
the practical tasks of justice cannot wait for the settlement 
of the ultimate philosophical questions.° 

A negative link of the Argument of Ignorance with 
current juristic thought, can, I think, also be seen in some 
of Karl Lewellyn’s recent work. His study (with Mr. 
Hoebel) of the Cheyenne Indians” is in many ways 
epoch-making. It also, however, is marked by an exces- 
sive readiness to assume that modern complex, economi- 
cally organized societies can find models to emulate in 
the kind of adjustments of social control which take place 
in comparatively simple groups by reference to an intui- 
tive feeling for what is right. This, with respect, is an 
attempt to return to the Romanticism of the age of Savig- 
ny’s Volksgeist, before the growth of the modern social 
sciences. That return, if only it were open to us, would 
be, indeed, a happy release from the oppression both of 
our ignorance and our knowledge in the social field. I 
fear that it is not open. 


THE ARGUMENT OF SERFDOM 


The Argument of Serfdom is double-barrelled. 

In part, it is consequential upon the Argument of Ig- 
norance. If it be granted that adequate knowledge for 

® See esp. his INTERPRETATIONS OF LeGaL History (1923) pp. 152-65. 


10K. N. Llewellyn and E. A. Hoebel, THe CHEYENNE Way: CoNFLICT AND 
Case LAw IN PRIMITIVE JURISPRUDENCE (1941). 
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overall social planning cannot be available to the plan- 
ners, then (short of a miraculous series of happy coinci- 
dences) such planning must fail. When it fails the 
planning government must either abandon planning and 
tell its people so; or it must persist with the plan regard- 
less of consequences sufficiently, at any rate, to deceive 
its people. A government which confesses a failure on 
this scale would normally, in a democracy, have to retire. 
It may be replaced by another government with a plan; 
or it may be replaced by one without a plan. In the latter 
case cadit quaestio; in the former case, the failure and 
replacement must be repeated until a planning govern- 
ment is found which prefers to deceive the community 
rather than to retire. And as the consequences of mis- 
carriage of the plan become aggravated, deception must 
lead to still graver consequences. The unscrupulous and 
tyrannical government, says Professor Hayek, would in 
the short or long run drive out the good responsible gov- 
ernment if the plan is persisted with.” 

However, even if adequate social knowledge were 
available, planning would, according to Professor Hayek, 
spell the end of liberty. Planning would inevitably con- 
centrate far more conscious power in the hands of the 
planners than representative institutions, let alone the 
electorate, could control. The complexity of the factors 
to be weighed would foreclose any real check upon the 
innumerable choices among alternatives and the innumer- 
able exercises of discretion involved in execution of the 
plan. And if the plan involved direct governmental con- 
trol of the major fields of employment, each worker 
would feel, on the one hand, that political subservience 


11 Miss Wootton disposes of Professor Hayek’s foreboding of the rise of the 
worst rulers without considering this main point: see B. Wootton, Freepom 
Unpber PLANNING (1945) pp. 154-66. 


We cannot here enter into the subsidiary problems of the adjustment of 
individual personalities to each other and to a common cause within an admin- 
istrative structure, which J. D. Millett says has been largely ignored in writing 
on public administration (THE Process AND ORGANIZATION OF GOVERNMENT 
AND PLANNING (1947) c. viii). 
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was essential for his security; and, on the other, that 
unemployment was the result of the tyranny of govern- 
ment rather than (as under a market economy) a sort of 
“Hayek’s choice” * of mere economic misfortune or (at 
worst) the result of a bad but impersonal system. 


THE ARGUMENT OF CONFLICT, CONFUSION AND 
INSTABILITY OF OBJECTIVES 


In much of the literature the distinction is either absent 
or blurred between the level of policy-making, the setting 
up of the preferred values, or ends, or objectives of social 
action, and what Professor Millett has well termed “the 
operational planning” of measures for their attainment.” 
The former involves, in the words of a memorandum of 
the National Resources Planning Board,* “the selection 
of lines of action through the resolution of questions in- 
volving value judgments.” The latter consists of prepa- 
ration of a coherent program of administrative action de- 
signed to achieve the policy, or value, or end, or objective 
already set. 

Accepting this distinction for a moment, and assuming 
the element of policy-making to be present only above the 
“operational” level, it must be clear that this policy- 
making function is, in the nature of things, paramount 
over “operational planning.” ** ‘This is well seen, as 
Professor Millett points out, in the fact that where policy 
is set and is beyond serious question, as for example, in 
the policy of mobilizing American economic resources to 
win the recent war, “operational” planning can be 
brought down to the mere level of practice, and passions 
surrounding it are correspondingly cooled. 


12 One may doubt whether the choices of interpretation present themselves to 
the unemployed exactly in the way in which they present themselves to Pro- 
fessor Hayek. 

13 J. D. Millett, op. cit. supra note 11. [Miss Wootton, indeed (op. cit. supra 
note 11 at 6) defines planning merely in terms of policy-making. She can 
scarcely mean it.] 

14 Quoted ibid. 12. 

15So Professor Millett stresses that it is “probably more important” (ibid. 
10). Cf. B. Wootton, op. cit. supra note 11 at 137-56; F. S. Hayek, op. cit. 
supra note 1 at 73 ff. 
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Now in the sense in which the main debate on planning 
has proceeded, that term embraces both the policy-mak- 
ing and the operational levels. The Argument of Ignor- 
ance and the Argument of Serfdom attack social action 
by overall planning even when it is merely on the opera- 
tional level. But insofar as such action also involves the 
preliminary settlement of overall policy or objective, the 
Argument of Conflict, Confusion and Instability of Ob- 
jectives also bears down. Its tenor is that no amount of 
knowledge, and no amount of wise and enlightened lead- 
ership, can authoritatively settle the objectives which a 
society should set for itself. We are here, the Argument 
runs, in the field of the normative, the field of values; and 
when the men and women of a society are divided in the 
basic values they seek, no overall planning is possible 
which will leave the society free. 

This would be so, the present Argument goes on, even 
if social action could be conceived thus simply, with 
policy-making at the top, and merely “operational plan- 
ning” underneath. But it is quite obvious that this is not 
the case. A society may be virtually unanimous on the 
maximization of employment as an objective: that does 
not mean that the program for its attainment is merely 
operational planning. It is still a basic issue of policy 
whether this objective shall be sought, for instance in times 
of recession, along the line of reducing wages and prices, 
or along the line of expanding public works, to mention 
no other possibilities. In relation to maximum employ- 
ment each alternative is merely operational; but in rela- 
tion to each other and to all consequential administrative 
acts the choice of either is policy-making.”® 

This two-sided nature means that all except the most 
routine acts of operational planning may be affected by 
the infirmity of conflict or confusion or instability of 

16 Miss Wootton’s argument (op. cit. supra note 11 at 136-53), based on the 
apparent agreement as to welfare objectives among the British political parties, 


overlooks the fact that the struggle of goals and values proceeds well down into 
the operational levels. The point is similarly overlooked at 169-70. 
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objectives, and this means that the only social situation 
in which overall planning could proceed conformably to 
the choice of society is one in which the same clear objec- 
tives were held by the great bulk of its members, for a 
period long enough to permit operational execution. Ob- 
viously these conditions are not often to be found fulfilled 
simultaneously in modern states.*’ 

It is furthermore to be observed that whether or not 
these conditions are fulfilled in a particular society, values 
and normative judgments still form an essential compo- 
nent in social action and the validity of values and norma- 
tive judgments is simply not susceptible of scientific 
testing.** 

I shall have more to say on this matter later in the 
present paper. But I would like to draw attention now to 
the evidence in recent juristic literature of this preoccu- 
pation with the policies or values or objectives set for 
realization by social control through law. Gone are the 
halcyon days of the twenties and thirties when Karl 
Lewellyn and Roscoe Pound contended the issue whether 
sociological jurisprudence should devote itself to the “is” 
of the law, and postpone, perhaps sine die, the problem 
of values and received ideals of the legal system.** To- 
day, in that other Law School which sets the pace for all 


17 Professor Millett criticizes Professor Hayek for his identification of “plan- 
ning” with socialism, which he says renders a great disservice to the cause of 
administrative efficiency, by confusing policy-making with operational planning. 
Professor Millet overlooks the fact, however, that Professor Hayek is talking 
of “overall” or “total” planning; not merely of the operational implementation 
of some limited policy, e.g. of arresting soil erosion by afforestation. It is too 
late to reconvert the term “planning” in this field into a synonym of “efficient 
administrative implementation” of any policy whatsoever. 

18S. P. Simpson and R. Field, op. cit., supra note 8 at 151, seem to me to 
conceal the difficulties in their call for “scientific inquiry” into “ethical wisdom 
as to social ends” as a part of their plan for “social engineering”; a fortiori 
when they suggest that such inquiry would somehow be analogous to “pure 
science” in the social field. But see p. 192 where they reject this very idea. I 
fear that the “postulational method” which they accept for a “science” of values 
(see their Law and the Social Sciences (1946) 32 Va. L. Rev. 855, 860) is 
equally evasive on the main point. 

19 See e. g., R. Pound, The Call for a Realist Jurisprudence (1931) 44 Harv. 
L. Rev. 697; K. N. Llewellyn, Some Realism about Realism (1931) 44 Harv. 
L. Rev. 1222. For Professor Llewellyn’s later position see his The Normative, 
the Legal and the Law Jobs . . . (1940) 49 Yate L. J. 1355. And see my 
remarks and the literature collected in J. Stone, THE Province AND FuNcTION 
or Law (1946) at 384-88. 
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who wish to follow, legislative policy has become an ex- 
plicit subject of teaching and study, standing on its own 
feet in the curriculum. Ona modest scale the same thing 
has been in progress at my own Law School at the Uni- 
versity of Sydney for several years. No one can doubt 
that the rate of interstitial secretion of “policy” discussion 
in all the leading law schools and their journals, has great- 
ly increased * in the last generation. And the late Pro- 
fessor Simpson and Miss Field in their plan for a 
School of Applied Jurisprudence* would give an essen- 
tial place to a “theory of social values” as “one of the twin 
foundations of social engineering through law.” For 
juristic purposes these authors have attempted heuristi- 
cally to overcome the difficulty that values or normative 
judgments are not susceptible of scientific testing: 

Can we not (they ask) proceed by frankly postulating a sys- 
tem of values as a principle for the organization of knowledge, 
and then alter our postulates as the facts dictate? It matters not 
whether that system of values be one prevalent in the community 
and so in itself a necessary object of social study . . ., or 
whether it represent the personal predilections of the integrator, 


provided that there is complete readiness to modify the system 
to fit the facts... .* 


It may well be possible to do this, but unless there is a 
high degree of socio-ethical solidarity in contemporary 
society, there would have to be not one but two or more 
probably inconsistent value systems postulated, neither or 
none of which would be an adequate foundation for over- 
all operational planning.” As has well been observed 
‘“. . planning and effective political freedom are only 
compatible in so far as people are really of one mind 
about what they want to plan for.” * 


20 Even perhaps alarmingly, if the absence of adequate training in such matters 
on the teaching level is borne in mind. 

21 Op. cit. supra note 8, at 185 ff. 

22S. P. Simpson and R. Field, Law and the Social Sciences (1946) 32 Va. 
L. Rev. 855, 859. 

28 The difficulties are similar to those affecting Roscoe Pound’s “jural pos- 
tulate” system which I considered at length in THe Province aND FUNCTION 
oF Law (1946) at 365-68. 

24B. Wootton, op. cit. supra note 11 at 144. 
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III 


It is important at this point to mention a misconception 
not infrequently introduced into these discussions. This is 
that wartime experience, especially of the Second World 
War, shows that overall planning, at least in the economic 
field, was then in fact practiced effectively, and in 
the main, consistently with traditional Anglo-American 
liberties.” 

It is, indeed, beyond doubt that economic mobilization 
in the United Kingdom and the United States went a 
goodly way towards total planning in the field of alloca- 
tion of raw materials, productive plants and the control 
of transportation, prices and labour. And at first blush 
this fact may seem to give Diogenes’ answer to all three 
prevalent arguments against overall planning. ‘To the 
Argument of Ignorance since if such planning were pos- 
sible enough must have been known, or learned in time, 
to make it possible; to the Argument of Serfdom because 
in fact no disastrous results did follow for traditional lib- 
erties; to the Argument of Conflict, Confusion and Insta- 
bility of Objectives, because in fact the societies in ques- 
tion were solidly united in assigning absolute priority to 
the objective of military victory. 

This seems a formidable case; but I venture to counsel 
much caution before it is accepted as proof for planners. 
Peace-time democracies are stable going systems, and the 
planning debate concerns their power of continuance as 
going systems if overall planning is introduced. But the 
context of war-time planning even in democracies is 
wholly different. At such a moment, the dominant issue 
is survival, and the dominant objective is self-preserva- 
tion. The alternative to overall planning in peace-time 
is a relatively stable going system attuned to past expe- 
rience; the alternative in war-time is a disastrous collapse 
of any going system at all. 


25 Thus recently both J. D. Millett, op. cit. supra note 1 at 6 ff., and A. 
Lauterbach, op. cit. supra note 1 at 17-20, rely heavily on this. 
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Seen in this light the relevance of war-time planning to 
the general arguments becomes tenuous. As to values and 
objectives, for instance, group solidarity behind sacrifice 
for military victory is made possible only by the cata- 
clysmic nature of the only alternative offering: it tells 
us little of the chances of building such a common objec- 
tive in peace-time, when the alternative is still a relatively 
stable traditional system. As to the perils to liberty, re- 
straints incidental to war-time overall planning present 
themselves both to governors and governed as desperate 
measures to meet emergency. That fact not only induces 
readier acceptance by the governed; it also assures them 
that they can call a halt when the emergency ends, and 
imposes a corresponding check on the tendency of power 
concentration to perpetuate itself. 

As to the Argument of Ignorance, the “success” of 
overall planning in war-time is also subject to many 
doubts when used to support planning in peace-time. 
For when we speak of such “success,” we speak merely in 
terms of military victory; and we dispose of failures with 
an emotive reference to the “sacrifices” necessary for vic- 
tory. But before we can use war-time “success” to show 
that enough knowledge is available for overall social con- 
trol, we would have to trace out the wastages, the failures, 
the long term social and psychological effects of war-time 
planning, which may emerge only long after victory is 
won. Such results of imperfect knowledge and control 
are, of course, regarded as minor when the alternative is 
military defeat and social dissolution. But before the 
“success” of overall war-time planning can be used to 
show that adequate knowledge exists for such planning 
in peace-time, it would have to be shown that such results 
were minor in relation to the more favorable position of 
a stable going system. 

I believe that for related reasons, the case of Soviet 
planning is largely irrelevant to the debate on planning 
in English-speaking countries. In the first place, what- 


= 


THE MYTHS OF PLANNING AND LAISSEZ FAIRE 15 


ever singleness of objective may be detected among the 
Russian people is directly related to revolutionary crisis 
and militancy, and to the threat which, rightly or wrong- 
ly, the Soviet Government and peoples have apprehended 
from the capitalist world. However remarkable, in ap- 
pearance, may seem the operational successes of their 
overall economic planning, those successes are also essen- 
tially relative to the backward levels of economic organi- 
zation and efficiency at which overall planning began in 
Russia. So, also, the impact of overall planning on social 
and political freedoms in Russia is to be assessed rela- 
tively to the level of traditional freedoms at which such 
planning began.” ‘Thus seen, it is largely irrelevant to 
the Argument of Serfdom for countries like England and 
America, and where not irrelevant, tends to support it 
rather than otherwise.” 


IV 


Modern social science may have buried social biology, 
and the Hegelian philosophy of history which supported 
it, but I am disposed to think that on the great questions 


26 — the general import of H. Berman, The Challenge of Soviet Law (1949) 
62 Harv. L. Rev. 220. 


27] do not intend by the above to underrate the Soviet technical achievement 
under economic planning, on the significance of which see M. Dobb, Sovier 
Economic DEVELOPMENT Si1NcE 1917 (1948), esp. Intro. Whether or not, as 
the author himself observes, its significance as a model of planning is for the 
future industrialization of the countries of Asia, in which the bases from which 
operation begins are comparable (p. 2), the problems in the Western industrial- 
ized democracies are vitally different. Planning in the United Kingdom under 
the present Labour Government is as yet “piecemeal” only, having moved little 
beyond a mere extension of state interventionism and public enterprise. It does 
not, therefore, require consideration at this point despite polemical literature on 
the subject. 

Miss Wootton would like to use the backward historical level of civil liber- 
ties in Russia as an explanation of their limited recognition under Soviet plan- 
ning, while at the same time using the relative economic success of Soviet 
planning as a model for Western countries. This may be to have one’s cake 
and eat it. This author shows a similar desire to assert its relevance as to the 
possibility of effective planning, op. cit. supra note 11 at 124-26. But the char- 
acteristics of war-time planning, even as she states them (ibid. pp. 86-88) would 
seem to negate its relevance on both points. Mr. Lauterbach, op. cit. supra 
note 1 at 17-19, shows a corresponding tendency. 

Miss Wootton gives away a great deal when she admits (ibid. 148) that “effec- 
tive long-term planning will be possible when, and only when, acceptance of 
certain peace-time objectives becomes as wholehearted, and is as fearlessly 
acknowledged, as is the necessity of military victory in war... . 


2 
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of the day, they still rule us from their graves. No one 
can approach the literature on freedom and planning 
without sensing the struggle to place the one idea or the 
other into the stream of human history, and in particular 
of Western history. When Professor Hayek seeks to per- 
suade us that the English qualities of tolerance and fair 
play are the product of a free market economy he is driven 
to such straining of the facts by a desire to have history 
on his side. And while Professor Mannheim, and Roscoe 
Pound himself on the juristic side, stress that the nine- 
teenth century reign of laissez faire was itself an interlude 
in a long history of state interventionism and state manip- 
ulation of the economy both in England and the colonies, 
they too, would marshal history among their forces, and 
present the laissez faire ideal as but a diversionary inter- 
lude in the general democratic advance. 

Both sides make an assumption concerning the eco- 
nomic role of government in the nineteenth century which 
is being seriously challenged by current work in economic 
history. This challenge has not yet had sufficient impact 
upon the assumptions of juristic literature; for these are 
still dominated by Dicey’s apotheosis of the Period of 
Benthamism or Individualism, 1825-1870, as the high 
water mark of laissez faire and its achievements. Dicey’s 
brilliant account of law and public opinion during this 
period has been taken as a norm against which both liber- 
tarians and planners have measured their programs, 
the ones as a norm to attain to, the others as a norm to be 
replaced. 

Yet there is much evidence that Dicey’s account has in 
it a strong element of myth. In fact, as Professor Brebner 
has pointed out,” as the nineteenth century English Par- 
liament “took its fingers off commerce, it simultaneously 
put them on industry and its accompaniments.” The line 


28 J. B. Brebner, Laissez Faire and State Intervention in Nineteenth-Century 
Britain (1948) J. Econ. Hist. Supplement VIII, entitled The Tasks of Eco- 
nomic History, 59-93. 
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of factory acts which begins as early as 1802 is given the 
teeth of centralized and local enforcement as early as 
1833, with successive measures on chimney sweeps in 
1840, mines in 1842 and the ten hour acts. From the Com- 
bination Acts of 1824-25 onwards, the state engaged in 
measures (often resisted by the courts) to establish the 
trade unions as economic institutions, and the burning 
issues of the Taft-Hartley Act and its repeal have an un- 
broken history back into the second quarter of the nine- 
teenth century. The overriding control of the state over 
railroad development can be traced back to legislation 
beginning in 1823, the growth of great fields of public 
enterprise to the reform of the post office in 1840, and the 
nationalization of the telegraph from 1856 onwards. 

The unending stream of measures to enforce standards 
of public health and safety in the conditions of an indus- 
trialized civilization was already of great dimensions by 
mid-nineteenth century. Transport by land and sea, the 
gas and water and food supply were already encysted by 
the protective tissue of state power. Even the preventive 
aspects of public health, made great headway, and that 
under the leadership of Benthamite disciples like South- 
wood Smith and Chadwick. The only question worth 
debating was whether the functions in question should 
best be placed in local rather than central public author- 
ity. Even the more affirmative interventions of the state 
characterized by the modern social welfare and social 
security programs, have their roots well fixed in the 
middle of what Dicey thought to be the very apogee of 
nineteenth century laissez faire. —The movement for com- 
pulsory education is to be dated from 1833 rather than 
1870. There was also legislation to provide small hold- 
ings and open spaces for recreation, and there was a wide 
range of other similar public endeavors. 

The relation of Dicey’s and Halévy’s interpretation of 
Bentham to Bentham’s actual political and philosophical 
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position is a topic meriting a separate study.” For our 
immediate purpose a more interesting question is how 
Dicey could have overlooked the continuous expansion of 
state interventionism during the years he characterized 
as the height of laissez faire. I am not disposed, as Pro- 
fessor Brebner is, to underrate the extent to which Dicey 
had studied Bentham, although it is to be remembered 
that less of Bentham’s writings were available to Dicey 
than are available to us. Nor am I disposed to believe 
that Dicey had failed to search the statute books of 1825- 
1870. Most of the measures which we may now recog- 
nize as continuous with collectivist trends were present 
to Dicey’s consciousness. Dicey, however, attributed 
them not to collectivism but to “the transference of polit- 
ical powers” and “humanitarianism”; he was able to 
admit these as planks of the Benthamite program without 
undermining his laissez faire interpretation. Dicey, ob- 
serves Professor Brebner: 

. attributed the extensive state intervention of that time 
mainly to humanitarianism, in spite of the fact that in practically 
all of its many forms it was basically Benthamite—Benthamite in 
the sense of conforming closely to that forbidding, detailed blue- 
print for a collectivist state, the Constitutional Code, which was 
written between 1820 and 1832. Moreover, the architect of most 
of the state intervention was that bureaucrat of purest essence, 


Edwin Chadwick, whom Bentham had set to work on the Code, 
along with Southwood Smith.*° 


It is easy to see how the humanitarian category would 
save Dicey’s neat division of nineteenth century law and 
opinion into The Period of Old Toryism or Legislative 
Qutescence (1800-1830), The Period of Benthamism or 


29 See Professor Viner’s vigorous criticism of Halévy’s interpretation of 
Bentham (Bentham and J. S. Mill (1949) 39 Am. Econ. Rev. 360 ff., and cf. 
ibid. as to J. S. Mill’s Principtes oF Powitica, Economy). Professor Brebner 
also raises doubts as to Halévy’s interpretation. He makes a powerful argument 
for the position that after 1808 (despite some earlier ambiguity) Bentham’s posi- 
tion called for affirmative legislative action on all fronts, and that the social 
activism of a Chadwick was more in the Benthamite tradition than the “hands 
off” creed of James Mill. See esp. ibid. 63, for an important hypothesis 
concerning Bentham’s relations to James Mill, comparing Professor Viner’s 
article, at 363-64. 

80 J. B. Brebner, op. cit. supra note 28 at 62. 
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Individualism (1825-1870), and The Period of Collectiv- 
ism (1805-1900). Why Dicey should have fixed on this 
division is still worth considering; and when it is consid- 
ered I suspect that much will turn on Dicey’s view on this 
very question of freedom and planning which is our sub- 
ject. No one can read the Preface to Dicey’s second edi- 
tion without being aware of the pain and distaste with 
which he viewed many of the contemporary measures of 
the English Parliament. It may be that for Dicey the in- 
terpretation of the preceding age as a golden age of 
laissez faire was a rationalization of the pain and distaste 
which the trends of his own age provoked in him. “Our 
history of ideas,” Whitehead once observed, “is derivative 
from our ideas of history, that is to say, upon our own in- 
tellectual standpoint.” * 


If the economists are right, then it would be an urgent 
task for juristic thought to review its assumptions con- 
cerning the alleged individualism of nineteenth century 
law, and with them many attitudes towards the alleged 
socialization of twentieth century law. What might be 
involved in detail is beyond my subject. But one general 
observation is extremely pertinent. If the laissez faire 
interpretation of the mid-nineteenth century turns out to 
be somewhat of a myth, then the collectivist interpretation 
of the twentieth century may also turn out to be somewhat 
of a myth. 

In that case much of the black and white, the terrors 
and hopes, and the apprehensions of the unknown, may 
have to be removed from the debate on freedom and plan- 
ning. We may neither be moving away from a golden 
age of laissez faire, nor into a golden age of planning; 
neither out of a nightmare of unrestrained individual 
self-assertion, nor into a nightmare of collective regimen- 





81 A. N. Whitehead, ApvENTUREs oF IpEAs (1933) p. 8. Likewise Professor 
Brebner points out that Halévy confessed later in life that his own “liberal” 
tendencies predisposed him to a similar interpretation. See Brebner, op. cit. 
supra note 28 at 60. 
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tation; neither away from a known system of individ- 
ualist relations, nor into an unknown system of social 
control. 


V 


These possibilities are underlined by the history of 
state economic action in Pennsylvania from 1774 to 1860, 
which has been the subject of a most remarkable study 
by Louis Hartz. That study shows that the period of 
early industrialization and railroad-building in this 
American state, far from being marked by a “hands off” 
policy of the state was a period of great and wide-ranging 
interventionism. 

It is most striking to observe the degree to which prac- 
tically all the methods associated with modern state eco- 
nomic interventionism were taken for granted in Penn- 
sylvania between 1825 and 1860. Regulation of industry 
is seen in numerous fields from 1824 onwards, and in- 
cluded the attempted outlawing of child labor, the estab- 
lishing of factory standards and introducing of a ten hour 
normal day.” Even when such measures were attacked 
by employers it was not denied that they were proper 
activities of the state. Not laissez faire but expediency 
and practicality were the grounds of attack. 

Indirect controls of the volume and pattern of produc- 
tion, however ineptly exercised, were commonplace in a 
state split by regional struggle concerning the grant of 
corporation charters, especially in transport and banking, 
and embarrassed for most of the period by threatening 
public bankruptcy, booms and depressions. 

Mixed enterprise was a main plank of governmental 
policy in Pennsylvania to the end of the 1850’s. The state 
and local governments actively participated in the promo- 


827... Hartz, Economic Poticy AND Democratic THOUGHT, PENNSYLVANIA 
1774-1860 (1948). Cf. The study of Massachusetts in the same series, by O. 
and M. Handlin, COMMONWEALTH: MASSACHUSETTS 1774-1861 (1917) passim, 
esp. cc. III and X. See also Frankfurter, THe Pusiic anp Its GovERNMENT, 
C. 1, pp. 8-35 (1930). 


33 Largely vitiated, it is true, by permission to contract out of it. 
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tion, control and profits of many transport and public 
utility corporations. And when the power of municipal- 
ities in this regard was upheld in Sharpless v. Mayor of 
Philadelphia Chief Justice Black felt impelled to ob- 
serve that railroad-building was “‘a public duty” and that 
it Was a grave error 


to suppose that the duty of a state stops with the establishment 
of those institutions which are necessary to the existence of gov- 
ernment; such as those for the administration of justice, the 
preservation of the peace, and the protection of the country from 
foreign enemies . . . To aid, encourage, and stimulate commerce, 
domestic and foreign, is a duty of the sovereign, as plain and as 
universally recognized as any other.** 


As to nationalization and socialization, Mr. Hartz’s 
study draws attention to the impressive role of public en- 
terprise in developmental planning in Pennsylvania from 
1824 onwards. The building of canals and turnpikes by 
public instrumentalities was engaged upon for essentially 
modern-sounding purposes—for greater efficiency, to 
provide employment opportunities and to prevent mo- 
nopoly. And it was not until the 1850’s, and after the 
economic failure of the program (for reasons not here 
pertinent) that the cry of laissez faire was raised against 
state ventures of this kind. 

The analogy between state activities in Pennsylvania a 
century and more ago, and the methods of social control 
of economic life urged by planners of 1948, need not be 
pressed too far. But it does suggest that we may some 
time have to recognize an element of myth in the Amer- 
ican, as well as in the English, story of laissez faire.* 


8421 Pa. St. Rep. 147 (1853). 

35 Jd. at pp. 169-170. 

36 It is nevertheless, most striking. Thus Albert Lauterbach in his work 
published a year ago (op. cit. supra note 1 at 88-101), places at the center of 
his argument for planning, a conception of “social control” of economic activity 
which shall combine the following methods. (1) Industry-wide regulation of 
private enterprise. (2) Indirect controls of the volume and pattern of produc- 
tion, e. g., through the discount rate. (3) Industrial self-government with labour 
and consumer representation. (4) Mixed enterprise. (5) Cooperative enter- 
prise. (6) Nationalization, i.¢., government ownership and management in 
selected fields. (7) Socialization in the sense of decentralized public adminis- 
tration in which organized consumers, labour and other interested groups share 
in management. This should be compared with Mr. Hartz’s account of what 
actually went on in Pennsylvania in the first half of the nineteenth century, 
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Indeed, the element of myth may be stronger.” 

Juristic writing has, it is true, recognized that the era 
of dominant individualism in America followed rather 
than preceded the Civil War, and that (for instance) the 
injection of the individualist ideal into the due process 
clause did not get under way until the 1870’s. The writing 
attributes this to a belatedness of industrial development 
here as compared with England, thus saving the hypoth- 
esis of correlation between laissez faire ideology and in- 
dustrial expansion. It may not be possible, however, to 
save the hypothesis in this way, if as the economic his- 
torians suggest, it involves a drastic post-dating of Amer- 
ican industrialization. Mr. Hartz’s study confirms this 
suspicion. One of his most startling points is that in the 
Pennsylvania politics of early industrialization it was 
not the state, but the private corporation, which was re- 
garded as the enemy of enterprise. Individual enterprise 
was conceived to be menaced not by state enterprise, but 
by corporate enterprise; indeed, state intervention was, 
on this ground, persistently invoked to check and control 
corporate activity.” 

All this may require us to correlate the juristic history 
of individualistic constitutional interpretation after 1870, 
not with industrialization as such, but with the expansion 
of the size of the corporate industrial unit, and its conse- 
quential power and skill in protecting its own interests. 


37 For example, at a relatively early state of development, American industry 
did not hesitate to demand federal intervention in the economic process for the 
purpose of erecting tariff barriers and has never radically departed from that 
position since. 


38 So cf. J. S. Mill, who in his Principres or PoniricaL Economy (1848) 
prophesied the continuance for a considerable time to come “of a society founded 
on private property and individual enterprise” (italics supplied); and even 
then Mill, at the height of the supposed dominance of laissez faire, could ques- 
tion the claim of “individual enterprise” in his time to be the sole producer of 
incentive. “How small a part of all the labour performed in England, from the 
lowest paid to the highest, is done by persons working for their own benefit. . . . 
A factory operative has less personal interest in his work than a member of 
a Communist association since he is not, like him, working for a partnership 
of which he is himself asmember.” (J. S. Mill, VinpICATION oF THE FRENCH 
REVOLUTION oF FEBRUARY, 1848, quoted V. W. Bladen, “The Centenary of 
Marx and Mill” in Tasks of Economic History (1948) Supplement VIII to 
J. Econ. Hist, 
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Laissez faire ideologies may have to be fathered, in the 
United States, not on the industrial revolution, but on the 
“corporate revolution.” *° Certainly, the laissez faire 
ideology was first spectacularly used in American consti- 
tutional debates by corporate enterprise against the social 
legislation of the last quarter of the nineteenth century. 
And, apparently, it was then used to such good effect as to 
cause the continuous tradition of state interventionism of 
the preceding ages to be forgotten, substituting the Amer- 
ican version of a golden age of laissez faire. 


VI 


This contemporary scepticism concerning the historical 
reality of the laissez faire era from which modern col- 
lectivism is supposed to have departed, is not in itself an 
argument for planning, or, for that matter, against plan- 
ning. Its significance seems to me to be rather in assisting 
us to escape from the terms of an illusory disjunction. 
We need not quite go with A. W. Macmahon as far as to 
say that “laissez faire is quite literally the only untried 
Utopia.” But if there never was a paradise of laissez 
faire, some of us may free ourselves from demoniacal 
struggles to re-enter it. And if the Utopia of social con- 
trol of economic life is not entirely untried, others of us 
may well abate the fanatic urge to give it reality. 

We might then perhaps be prepared to approach the 
question of the compatibility of freedom and social con- 
trol, not as an either-or question, but as a question of time 
and place and degree, and above all, as a question of the 
particular kind of state activity under debate, and the 
particular freedom conceived to be threatened by that 
activity.*° 

39 Cf. Berle & Means, THE MopERN CoRPORATION AND PRIVATE PROPERTY 
(1932) ; M. Fainsod and L. Gordon, GovERNMENT AND THE AMERICAN Econ- 
omy (1941). 

49 Miss Wootton (Freepom Unper PLANNING (1945) p. 13) is correct in 
believing that “freedom” must be resolved into “freedoms” to make adequate 
discussion possible. But planning also seems to require a similar reduction into 


fields of social action; the polemical writing is excessively concentrated on the 
economic field. 
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It is in such a temper that I want to offer a brief survey 
of the issues in each field as a basis for further considera- 
tion.” In doing so, I carry on a long tradition of juristic 
thought, haunted by the shades of Kant, and Bentham and 
their collectivist prototypes, Stammler, Kohler and Du- 
guit, to mention no others. The contemporary debate, 
however, takes place in the fuller context of modern 
sociological inquiry. It touches the meaning of justice 
as seen by the light of hard-won understanding of the 
psychology and psycho-pathology of individuals and of 
social groups. The stress upon the dependence of law 
and justice on other social phenomena carries on the mes- 
sages of Montesquieu and of Savigny. The importance 
attributed to various types of social cohesion continues 
Durkheim’s and Duguit’s analyses. The recognition of 
the non-rational in individual and social behaviour takes 
in, on the philosophical side, work like that of Josef 
Kohler, Henri Bergson and William James; and, on the 
psychological side, the insights of von Gierke, Tarde, 
Maitland and Dicey on the one hand, and of Freud, Le 
Bon, Pareto, Veblen and Petrazycki on the other. 

The issues raised bring into context other problems 
constantly discussed, though in an unintegrated manner, 
in traditional juristic writing. Even John Austin recog- 
nized the science of legislation; Bentham urged that such 
a science must ultimately be based on psychological analy- 
sis, and knowledge of “causation” in the social field. A 
long line of English and American jurists (including 
Holmes, Pollock, Brandeis, Cardozo, Maine, Maitland, 
Dicey and Vinogradoff) have sought to relate the law to 
its social context. Some of them, like Dicey, Brandeis 
and Cardozo, have even sought to do this for their own 
times. And the late Sir Paul Vinogradoff, it will be re- 
membered, though he did not live to execute the program, 
regarded the study of the relation between contemporary 


40a T have made use in some of the following pages of Stone, THE Provincr 
AND Function oF Law (1946) c. 27. Acknowledgment is made of the kind 
consent of Harvard University Press, publishers of the forthcoming American 
edition of the above work. 
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law and contemporary society as the most urgent of all 
juristic tasks. 

We must either reject the vital insights of this array of 
juristic giants, or we must recognize among our central 
tasks as lawyers the continued systematic study of the 
questions they raised. 


1. Planning and Goals 


Proposals for the extension gf social control through 
law to become a “control of controls” must (as we have 
seen) raise the question—To what end is the control to 
be exercised’** All the problems of the theory of justice 
seem to rise in protest. Is it not fatal to such proposals 
that in our Western societies men have not attained gen- 
eral agreement as to the ends which justice entails? Such 
an objection, however, may prove too much. Even at 
present (and increasingly) the law does intervene in 
almost every aspect of social life. Despite men’s dis- 
agreements as to ultimate ends, a great extension and 
transformation of social control through law has, in fact, 
come about in democratic countries. While almost every 
new social measure has been proclaimed unjust by some 
at its initiation, most have come to be recognized with 
virtual unanimity as conformable with, and indeed, neces- 
sitated by men’s conceptions of justice. 

Few have pointed more insistently than Roscoe Pound 
to the significance of men’s continuing disagreements as 
to ends. Yet it is his work which has also exposed the 
amount of agreement (or rather compromise adjustment) 
which may be attainable, in practice, in particular times 
and places. 


41 This is so even independently of J. S. Schumpeter’s point (CAPITALISM, 
SociALIsM AND Democracy (1947 ed.) pp. 240, 273), that the ideal of 
“democracy” itself tells us nothing of goals, it being merely a method or “insti- 
tutional arrangement for arriving at political decisions in which individuals 
acquire the power to decide by means of a competitive struggle for the people’s 
vote” (269). He argues from this that an unconditional allegiance to democ- 
racy can be due only to “. . . unconditional allegiance to certain interests or 
ideals which democracy is expected to serve . . . .” (242-43). On this view 
equally strong supporters of democracy in the same society may be quite at 
odds as to vital goals of social action: which latter, of course, conforms to 
actual experience. 
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We have seen that it is highly questionable whether 
(as commonly assumed) the laissez faire ideal was ever 
actualized in nineteenth century society. And it is cer- 
tainly clear that at its very height the field of state inter- 
vention was large, and that it has tended to spread rather 
than otherwise. And though no single ideal has been 
universally accepted as a modern goal, the mass of changes 
in the last century have manifested clearly an orientation 
towards expanding the sphere of control through law over 
and against all other controls, including the mechanism 
of competition. 

Dicey described this re-orientation as “collectivism” 
and Professor Pound as “the socialization of law.” ‘The 
present writer has preferred to describe it by reference 
to the kind of social organization in which it appears to 
have arisen, “the complex economically organized soci- 
ety.” ** It is typified, as Professor Pound has best indicated 
for common law countries, by an expansion of legal inter- 
vention limiting notably the liberties of use and disposi- 
tion of property by its owners, the liberty of appropria- 
tion of natural resources, and liberty of contract; pro- 
tecting by special measures persons who are de facto in a 
position of economic or other dependence; reading the 
rights and duties under contracts subject to an overriding 
proviso of reasonableness; extending the field of liabil- 
ity without fault and spreading the losses falling on indi- 
viduals in the natural course of social life over the com- 
munity as a whole; and, finally, giving increasing recog- 
nition to the functions of groups and associations in the 
conduct of social life. Nor was this remarkable transfor- 
mation, which is still in progress, limited to common law 
countries. Léon Duguit’s studies of the transformations 
of French public and private law showed similar changes 
well advanced in French law by the beginning of the 
twentieth century. 

On the basis of such contemporary trends it is argued 


42 J. Stone, LAw IN THE MOopERN pus (1939); S. P. Simpson and J. 
Stone, Law anv Society (1949) vol. 2. 
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(for example, by Professor Pound) that the extension of 
law to fields urgently demanding control by law need not 
wait upon theoretical disputations. If it has been possible 
without advance agreement to extend the sphere of law 
to the point already reached, then, it is argued, it must 
be possible to extend it further. Professor Pound makes 
the moderate claim that the lack of advance agreement 
as to ultimate ends can be made good by treating problems 
as they arise as tasks for “social engineering.” ** The 
full-scale planners, however, go much further. They 
would argue that it should be possible for the community 
in this way to assume control, through law, over all aspects 
of social life—to plan society “totally,” or as a whole. This 
goes so much further as to constitute in practice a distinct 
position. 

It is also Dr. Mannheim’s view, that far more agree- 
ment is achievable in practice than in theory. He points 
to the measure of agreement attained daily in voluntary 
associations like churches and political parties. And he 
argues, finally, that very often the disagreement is as to 
means rather than ends or values, and that once the ends 
are agreed, the finding of the means and their execution 
could become matters of non-political administration.“ 

None of these answers seem entirely reassuring. The 
modern expansion of the function of law without advance 
agreement on theory does, to some extent, suggest the pos- 
sibility of a greater measure of agreement emerging in 
practice. It is also in a degree true that once the execution 
of a complex plan has begun, the question of conformity 


43 See notably the concluding lecture of his INTERPRETATIONS OF LEGAL 
History (1923) at 141. 


44“Only the ultimate direction of affairs” (he thinks) “is to be treated as a 
political matter and would remain an emotional issue, whereas as a general 
rule the translation of this policy into practice would gradually become a purely 
technical matter” (op. cit. 360). As to the trade cycle in relation to employment, 
for instance, he suggests that “once a compromise has been reached on the 
main questions of policy” the problem would become “more exclusively” technical 
and scientific than it was under a competitive regime “for then society was 
composed of warring atoms and social wre could not be adapted to the 
real needs of the case.” (Op. cit. 360- tf rad A. Schumpeter, Capitalism, 
SocraALISM, AND Democracy. (1947 ed 
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of the ends pursued to the general will, may not arise or 
may be foreclosed by the inexorable unfolding of the 
plan. But this last can scarcely comfort the democratic 
mind. The second argument is based on the measure of 
agreement attainable in voluntary organizations. But, 
since such organizations are not inclusive, like the state, 
their respective decisions may, and do conflict with each 
other, and they compete for general support. A dissent- 
ing minority is, in some degree, free to leave and go else- 
where.** Because a planned society would not permit 
this choice the question of substantial agreement as to 
ends becomes far more crucial; and lack of cohesion 
among mass urban population makes agreement more 
difficult to attain. The third point, that disagreement is 
less as to ends than means, that agreement could usually 
be attained on compromise ends based on the “real needs 
of the case,” and that the means to their attainment would 
become a purely technical matter, also invites reserva- 
tions. For what are the “real needs”? And could they be 
defined in advance by the preliminary compromise? 
Would not the implementation of that compromise raise 
at numerous points new conflicts of values not covered by 
the original compromise? Are not means and ends indis- 
tinguishable at many points?** I have already suggested 
that they necessarily are. The experience of lawyers in 
the attempt to forestall events by formulae also suggests 
an affirmative answer; all the more so because of the vast 
complexity in many fields of the task of implementation, 
and because of our comparative immaturity in exper- 
imenting with the social structure. 

Yet it is to be observed that these difficulties equally af- 
fect the exercise of any power at all by the state. This same 
quandary frames the whole debate as to whether the need 
for government can be reconciled with the claim that gov- 
ernment is but a means to the ends of individuals. How 
can the proposed justification of government by consent 


pk i A. D. Lindsay, THe Mopern Democratic State (1943) (vol. 1) p. 
48 See supra pp. 9-10. 
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be reconciled with the patent fact that minorities willy- 
nilly must conform to majority decisions? Even in democ- 
racy, though the majority view may be tempered by 
that of the minority, it still often (perhaps usually) re- 
quires a minority to conform to laws of which the mi- 
nority does not approve. How can it even be reconciled 
with the patent fact that great parts of the governmental 
process in a modern complex democracy are not under- 
stood, much less explicitly assented to, even by the ma- 
jority? It would not be appropriate here to examine 
the competing rationalizations of this situation through 
the doctrines of Hobbes, Locke, Rousseau and their 
commentators. It is worth observing, however, that 
two eminent political thinkers as different as Dr. Bosan- 
quet and Dr. Lindsay have reached conclusions which 
suggest not merely that “the general will” of a community 
can emerge from common experinece without advance 
explicit agreement, but that is the on/y sense in which it 
can emerge. In this adaptation, Rousseau’s “general 
will” cannot be found by counting heads on particular 
issues, nor by observing what members of the community 
in fact do, nor even by testing verbal expressions of public 
opinion by statistical techniques, however elaborate. It is 
not, indeed, entirely self-conscious. On this view the 
standard for legislation is “the whole working system of 
dominant ideas which determines the places and functions 
of its members.” ‘These members live in the richness and 
complexity of associations and institutions outside the 
state apparatus. 

The business of politics is to take this elaborate complex of 
individuals and institutions for granted, try to understand the 
principles and fundamental ideas which inspire it, diagnose the 
evils from which it is suffering; and then by state action seek to 


remove the disharmonies which are threatening its life and check- 
ing its validity.*” 


47 A. D. Lindsay, op. cit. supra note 45 at 243 ff., agreeing substantially in 
this regard with B. Bosanquet, The Reality of the General Will in Aspects oF 
THE Social, ProsireEM (1895). Cf. the general thesis of H. Krabbe, Tue 
Mopern IDEA OF THE STATE (transl. 1922 from works of 1915 and 1917), esp. 
* yaa Intro. by G. H. Sabine and W. J. Shepard, pp. xxi ff., xxxv and 
xlvi ff. 
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Difficult and hazardous as all this may seem, the diffi- 
culties and hazards are not greater than those faced by 
such respected “practical” theories of justice as those of 
Jeremy Bentham and Roscoe Pound.“ 


2. Minimum Standards of Life as an Agreed Social End 


Insofar as a dictatorship imposes ends on society it does 
not face the difficult task of achieving genuine agreement. 
In a democracy the basic ends must be agreed. Can they be 
agreed? Professor Mannheim, developing his point that 
while on a theoretical plane the answer might be “no,” 
it might still in practice be “yes,” instances the demand 
for security arising from suffering caused by the trade 
cycle. He suggests that if, as is probable, agreement 
could be obtained on some such ideal as “security and 
greater justice, first and foremost,” a hierarchy of re- 
quirements would follow as a practical corollary. Ad- 
mittedly, in the economic field, serious changes might be 
involved, such as limitation of consumers’ choice, and the 
withdrawal from private control of certain functions 
hitherto enjoyed by property owners. The former change 
would be mitigated (he thinks) by the fact that a choice 
could still be given no narrower than that to which most 
people de facto have always been restricted, and that new 
habits of conformity could be induced analogous to ex- 
isting traditions on other matters.“* The latter process 
(it is said) has already been begun by taxation and credit 
control in many democracies. 

Some such moderate goal seems to be assumed by all 
the democratic protagonists of planning, whether they 
formulate it in so many words, or in terms of the goal of 


48 But see a very different view denying not only the existence of a “general 
will” in any sense, but even of wills of individual citizens directed to social 
action on national affairs, J. A. Schumpeter, op. cit. supra note 1, C. xxi, and 
esp. p. 261. And on the susceptibility of this problem of the “general will” 
to totalitarian exploitation see Popper, op. cit. supra note 8 at 49-50. 

49 See for fuller debates on this B. Wootton, op. cit. supra note 11, cc. iii-vi 
and the works by H. Finer and F. A. Hayek, cited supra note 1. And see Miss 
Wootton’s cc. vi and vii on “Choice of Employment” and “Freedom of Collec- 
tive Bargaining,” which are among the most realistic in the book. 
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full employment, or social security.” And there is indeed 
much evidence to suggest the wide acceptance of a mini- 
mum life for all members of society as an agreed end of 
law." The best evidence is perhaps that this end is al- 
ready largely embodied in the law of Western countries. 
Recognition of the claim to a minimum life and minimum 
economic security underlies many of the trends, described 
above as “the socialization of law,” as well as the admis- 
sion of collective action in the industrial field. “. . . the 
employer-employee relation,” it has recently been said,” 
“is being removed from the domain of contract and is 
coming to involve a security of tenure not depending 
upon agreement.” Again there is the spread of the prin- 
ciple embodied in workmen’s compensation laws that an 
enterprise ought to bear the burden of the human wear 
and tear involved in its operation. In broader form this 
principle may underlie the comparatively novel growth 
of social security legislation. Persuasive, also, is the fact 
that even some of the bitterest contemporary opponents 
of the extension of the function of law admit that the 
securing of minimum standards of sustenance, of security 
against sickness, accident and other insurable hazards, 
and against economic fluctuations and mass unemploy- 
ment, are on any view, within its proper sphere.” And 
in juristic writing the high modern priority of this solici- 
tude of the law has become a commonplace.™ 

If a general minimum standard might be one agreed 
end, a narrower issue would be thrown up as between 


50 See e.g., A. Lauterbach, op. cit. supra note 1. And even so stalwart an 
opponent of overall planning as Dr. Popper recognizes “measures against unem- 
ployment” as an urgent task which piecemeal planning must undertake, even 
Pan “state interference with the market” (op. cit. supra note 8 at 
122-23). 


51 Cf. A. D. Lindsay, op. cit. supra note 45, c. x, esp. 247-48; H. J. Laski, 
A Grammar oF Ponitics (1925) (3 ed. 1938) passim; the BEvERIDGE REPoRT 
on SocraL Security and other literature and authorities cited J. Stone, THE 
PROVINCE AND FuNcTION oF Law (1946) v. xxii, §§ 20-21 (pp. 595-99). 

52 See generally R. Pound, Socta, Contro. THroucH Law (1942) 115 ff. 

"8 See for a recent example F. A. Hayek, Roap to Srerrpom (1944) 114 ff. 

54It has, of course, long been an outstanding theme of Professor Pound’s 
writings. 


3 
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those who urge and those who resist the extension of law 
to the point of social planning. This is whether the min- 
imum is attainable without active control by law of the 
essential processes of production, distribution and con- 
sumption; that is, without rendering unworkable the 
social mechanism of competition, “the market” of class- 
ical economics. There are thinkers who admit that the 
elimination of trade fluctuations and large-scale unem- 
ployment are proper concerns of law, and yet urge that 
“competition” and “the market” must be left substantially 
intact.” 


What is clear beyond much doubt is that the historical 
content of the concepts of “competition” and “the mar- 
ket” has changed and is changing. What is not clear, in 
view of the deep disagreement among economists and of 
the ambiguity of existing evidence, is the implied asser- 
tion that these problems can be solved without departing 
from the conceptions of “the market” and “competition” 
at present prevailing. 


This, at any rate, however, could be said. If the im- 
mediate objective of a minimum economic life for all 
were agreed, there would be no clear case for reversing 
the expanding tendency of social control through law of 
the last fifty years. On the theoretical plane, the case for 
further extension may be as strong as the case against it; 
on the plane of experience the scales are, if anything, 
weighted in its favor. But, of course, between proposals 
for further extension and proposals for a “totally 
planned” society lie a vast number of degrees, which 
amount (as has already been observed) to a virtual dif- 
ference in kind. 


55 In view of the changed meanings of these terms with the constantly chang- 
ing social context, this call has a certain touch of irony, especially since “com- 
petition” and “the market” have been among the more important factors in 
changing the social context. We may well wonder, for example, whether Adam 
Smith would have associated the United States Steel Corporation with “indi- 
vidual enterprise.” 
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3. Extension of Social Control and Responsibility 
of Rulers 


Those who, like Mannheim, urge “planning” by legal 
control, point out that their proposals, far from conflict- 
ing with existing democratic government, are essential 
to prevent its breakdown. It is necessary to examine 
briefly the arguments for and against the position. 

The democratic parliamentary system, he states, has 
been able to reconcile concentration of sovereignty and 
the idea of popular control, even with the wide and mul- 
tifarious extension of the functions of law. If (he ar- 
gues) democratic safeguards have been possible within 
the wide field, they should be capable of adaptation for 
the enlarged and more systematic scope involved in “total 
planning.” * In particular, he says, separation of powers 
as a check upon arbitrary authority might be even more 
effective in a society in which control systematically 
covers all activities.” Second, it is said, the contrary 
argument that “planning” must inevitably bring dictator- 
ship proceeds on a fallacious post hoc ergo propter hoc 
argument concerning the German and Italian dictator- 
ships.” Professor Mannheim sees the greater obstacles 
to a reconciliation of planning and democracy in, first, 
the danger that class antagonisms might become too deep 
to permit compromise as to ends, and second, the effect 
of international wars in rendering social conditions fluid. 
Both these dangers are aggravated (he earnestly insists) 
by the increased susceptibility of modern industrialized 
communities to uncontrolled and irrational mass impulses. 
The need to reform the conditions which create this sus- 


56 Sed qu. whether this does not involve a petitio principii. 
57 Sed quaere? I am not confident that I understand this point. 


58 The argument is that since personal and party dictatorship coincided with a 
program of planning in those states, therefore planning entails dictatorship and 
is inconsistent with democracy. On Professor Mannheim’s view, the rise of 
dictatorship in Germany was due to “political causes” and has no functional rela- 
tionship to planning. 
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ceptibility is one of the main reasons why planning is, 
in that writer’s view, imperative.” 

The defenders of “laissez faire” claim, on the other 
hand, that it simply does not follow that because Parlia- 
ment or Congress can keep check on the exercise of ex- 
tended legal controls in a limited field, they can do so 
when they cover all fields. For, insofar as there is no 
agreement as to ends, there might be no majority in Par- 
liament or Congress for any plan at all. Indeed, very 
often, Parliament owing to the complex nature of some 
subjects of planning, would even be unaware of the con- 
flicting ends. Parliament in these cases would become a 
safety valve for discussion, a check on the more flagrant 
abuses, but for the most part a mere stamp for decisions 
already taken. This inability of Parliament to control 
a planned society arises, it is even said, from the very 
nature of a democracy, which necessarily limits govern- 
mental intervention to the field where agreement is pos- 
sible, leaving the rest to chance. (Such writers could in- 
deed quote the even more radical view of Lord Acton, 
that diversity of ends is the essence of democracy). It 
is precisely (this view holds) because the competitive 
mechanism avoids the need for the conscious control of 
economic activity that it is vital for the very survival of 
democracy wherever ultimate ends are not agreed. 

Furthermore, it is urged, it is impossible to centralize 
the knowledge for “total” planning in a single head, even 
if (which is often denied) sufficient knowledge is attain- 
able at all. Furthermore, it is said, the dictatorial and 


59 He concludes (op. cit. 344): “To sum up, it is much more plausible to 
say that the parliamentary machinery ceases to work, not because the class war 
and other social maladjustments exist, but because the will and the ability to 
reform is lacking. That is to say, we do not provide the social and economic 
machinery for the broader changes in society, and we allow social institutions 
and class interests to clash, until these unfettered maladjustments become so 
strong that the political framework of democracy and parliamentarism is too 

weak to hold such a society together. Where controls are rationally coordinated, 
the control of controls must sooner or later be run on rationalized lines, The 
democratic parliamentary machinery clearly forms part of this process of ration- 
alizing social controls.” 

60 Connect with the Argument of Ignorance and Serfdom, supra pp. 2-9, and 
cf. F. A. Hayek, Cottectivist Economic PLANNING, (1935) 210, whose point on 
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immoral features of modern dictatorships were not acci- 
dental by-products of total planning, but its inevitable 
results. For as soon as agreement on ends ceased, or the 
planners’ knowledge ran out, even the most democratic 
planner would face the choice of immorality or failure.” 
Hence, it is prophesied, only the worst and most unscru- 
pulous in office would survive as leaders. 

This reasoning certainly has considerable weight if the 
economic objective is set as high as some form of economic 
equality, whether absolute or relative to merit. It would 
also have weight if the limited objective of an economic 
minimum were shown not to be attainable without “total” 
planning. Until such unattainability is shown, however, 
it can scarcely have weight within so limited an objective, 
on which, at least, the twentieth century seems in sub- 
stantial agreement.” Within the limits of that agreed ob- 
jective the compatibility of extended legal control with 
democratic checks seems clear. 

Distinct from the question whether a democratic Par- 
liament could check the arbitrary use of power in an ex- 
panded sphere, is the problem of the electorate. Even 
within the existing legal sphere, thoughtful observers 
have doubted the value of submitting complex issues of 
government for popular endorsement. If Parliament 
lacks expertise the case of the electorate must obviously 
be worse. Yet, while /egally parliamentary representa- 
tives are not bound by particular mandates, the political 
theory of democracy does require sufficient understanding 
of policies on which to base a broad endorsement. 

The present difficulty is increased, as the planners 
themselves recognize, by the social-psychological factors 
this is also adopted by K. Popper, The Poverty of Historicism (1944-45) 11 
Economica (N. S.) 118, 131-32. 

61 Both Miss Wootton, op. cit. supra note 11 c. x, and A. Lauterbach, op. cit. 
supra note 1 at 122-23, seem to miss this essential point in Professor Hayek’s 
argument. 

62 It has already been seen that even extreme spokesmen of twentieth century 
“laissez faire’ do not deny the need for extension of legal control to the point 


necessary to secure a minimum income, security against hazards of life and the 
combating of economic fluctuations and large-scale unemployment. 
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affecting the stability” of popular opinion and its suscep- 
tibility to manipulation by the media of mass communica- 
tion.“ While this difficulty is already present, a greater 
sphere of conscious social control would increase it. To 
meet this problem, such thinkers tend to propose a pos- 
itive program of re-education for re-integrating individ- 
uals into social life, and decreasing mass susceptibility to 
emotional suggestion. This re-integration would (it is 
suggested) merely be the means of introducing the indi- 
vidual to the field of free intellectual activity, thus assist- 
ing to fit him to play his role as a member of the elec- 
torate.” 

There are obvious dangers in any such approach. “Re- 
education” of the electorate may easily cover, as the 
modern dictators showed, the propagating of “official 
doctrines,” the silencing of dissent, and the securing of 
endorsement of the policy of those in power. Neverthe- 
less, it is also to be observed, that even if the sphere of 
law should not be extended, or even if it should be re- 
tracted, this problem would still remain. The risks of 
abuse in any practicable remedial measures are great; 
but the risks of social dissolution in taking no measures 
at all may be even greater. 


4. Extension of Social Control and Intellectual and 
Moral Freedom 


Freedom of thought is the ultimate pve-condition of 
both social progress and political freedom. While law 


68 We cannot here deal with the problem of vacillation and change in electoral 
approval of broad planning after its implementation has begun. It is a very 
serious one not disposed of by the arguments in A. Lauterbach, op. cit. supra 
note 1 at 123-24, or in B. Wootton, op. cit. supra note 11 at 131 ff 

6 Cf. J. A. Schumpeter, op. cit. supra note 1, at 256-64. Miss Wootton’s 
observations on this matter (op. cit. supra note 11 at 33) are far too glib to be 
significant. 

65 Thus K. Mannheim would begin “with certain issues where there is com- 
plete emotional agreement, and gradually (pass) to a more individual level of 
critical self-control” (op. cit. 358). The purpose of democracy in this respect 
was “not to play on the emotions of the masses, but to prevent the vacillating 
reactions of popular feeling from frustrating the rational and considered — 
of the nation” (op. cit. 357). Sed qu. who speaks for the nation? Cf. A. Lau- 
terbach, op. cit. supra note 1 at 123-24, 129, 133. 
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cannot produce creative thought, law can, through its 
effects on society, foster the conditions which help or 
hinder it for those who emerge as the creative minds of 
their generation. Even the most sanguine democratic 
“planners” reserve the realm of the intellect as a basic 
realm of freedom beyond legal control.” ‘The main con- 
flict of opinion seems to be on two subsidiary points. 

First, those who press for the extension of legal controls 
urge that there should be more active and imaginative 
provisions by way of financial and other facilities, not 
only for general educational institutions at the various 
levels, but also for learned institutions of less sterotyped 
and less utilitarian character, as well as for individual 
free-lance thought. And they stress the importance of 
opening new channels of mental communication between 
the mass of manual workers, and intellectuals and artists. 
Second, there is a tendency to adopt a less tolerant atti- 
tude than the traditionally liberal one towards movements 
which appear to undermine freedom of thought. Once 
freedom of thought is accepted as fundamental, it is 
urged, a planned democracy should defend it against en- 
croachment with the same zeal that any society shows in 
the defense of its fundamental principles. “Democracy 
ought to instruct its citizens in its own values instead of 
feebly waiting until its system is wrecked by private 
armies from within. Tolerance does not mean tolerating 
the intolerant.” “ 

On the first head, admitting the advantages that might 


66 So Dr. Mannheim in the work cited; B. Wootton, op. cit. supra note 11 at 
26, speaks of “determinate planning for indeterminate cultural ends.” 

67 Op. cit. 353. Cf. the juristic literature cited J. Stone, THE ProviNcE AND 
Function oF Law (1946), c. xxi, n. 78. Cf. B. Russell, Power (1938) 122; 
G. Ferrero, PrincipLes oF Power (1942) 180-81. Admittedly the line between 
freedom and conformity even on this basis may be impossible to draw philo- 
sophically (ibid. 354). Cf. B. Russell, op. cit. 234-36; on many particular issues, 
for instance, as to encouragement of military virtues; but here again, he ap- 
pealed to practice to give the answer, for instance, according as to whether 
war was likely or not. Sed quaere? This seems far too easy. G. Ferrero’s 
line (ibid. 180-81) between “philosophical” liberty (which is said not to be 
absolute) and “political” liberty (which is absolute) does not commend itself 
either. And it seems no answer for Professor Mannheim to add that in liberal 
society schools and churches succeeded in deciding such questions. For their 
decisions do not commit the whole community. 
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come from more generous encouragement of intellectual 
activity, the danger is to be stressed that enjoyment of the 
public bounty promotes a deference and ingratiation 
among the institutions and individuals who receive it, 
even if the ranker evils of political pressure do not occur. 
As to the second, it is well to remember that some of the 
most important creative thought of the past has in its time 
been regarded as pernicious, absurd and subversive of all 
accepted standards, and that there is a grave risk in any 
suppression of thought whatsoever. “The more you gain 
in power,” it has indeed been said, “the more you must 
lose in knowledge.” “ But when these caveats have been 
lodged, the problem still remains and will not suffer in- 
action. It was, it may be added, such a protagonist of 
political freedom and democracy as J. S. Mill, who pro- 
claimed education of the electorate as the key to demo- 
cratic government. The modern problem merely restates 
Mills’ position in the light of fuller knowledge of the 
socio-economic prerequisites of educability, the psycho- 
pathology of groups, and the potentialities for good or 
ill of the highly efficient modern methods of mass com- 
munication. 

Cognate differences affect freedom in the moral sphere. 
It is often alleged that the extension of social control 
through law eats at the moral fibre of a nation, freeing 
the individual from the necessity to choose on his own 
responsibility and at his own risk. This view faces some 
difficulty in the light of history.“ Admittedly moral 
speculation should always be protected on the plane of 


68K. Popper, The Poverty of Historicism (1944) 11 Economica 119 at 132. 
His point is that since knowledge cannot be centralized pari passu with power, 
— to proceed on simplified versions of the knowledge that might be 
available. 

89 Especially when it seeks, as with one recent writer (F. A. Hayek, Roap 
To SerFp0M (1944) 140) to attribute virtues of kindliness, humour, modesty, 
willingness to bear risks and moral courage, to the “individualist and com- 
mercial” (i. e., the economically competitive) society typified by the England 
of a century ago. Such virtues were attributed to Englishmen (and not to 
them alone) long before Adam Smith and during an era of extensive legal 
control of the economic sphere. And Thorstein Veblen has more than once 
pointed out that the “use and wont” of a people by no means springs full-fledged 
from its contemporary economic structure. See J. Stone, c. xxv, esp. § 11, 
op. cit. supra note 7. 
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intellectual freedom. But it seems now clear that moral 
convictions are deeply influenced by the interaction of 
men’s attitudes in their social and physical environment. 
Insofar as that is so, no society can guarantee not to influ- 
ence men’s moral convictions, for none can undertake not 
to modify the environment. A fortiori features such as 
mass unemployment, destructive of social values by any 
standard, can scarcely claim to be immune from remedial 
measures, however great be the modification of environ- 
ment involved. 


5. Extension of Social Control and Individual 
Economic Freedom 


The more responsible advocates of extended social 
planning recognize that their proposals accentuate exist- 
ing threats from arbitrary official power; and the argu- 
ments against such extension place great stress on this. 
First, administration of all spheres of social life in accord- 
ance with policy decisions, would render social survival 
itself dependent on standards, not yet fully attained any- 
where, of bureaucratic understanding of social techniques 
and processes. Integrity and self-control of officials, and 
new safeguards against abuse at all levels, would also be- 
come a matter of even greater urgency than at present. 
Second, in the economic field, limitations on the individ- 
ual consumer’s choice, on lines of production and prob- 
ably on entry to occupations, would be involved. Ad- 
mittedly, for most members of society, de facto limitations 
of these kinds, arising from economic inequalities, already 
exist and have always existed. But the opponents of 
extended legal intervention urge that limitation of choice 
by the blind impersonality of competition and economic 
inequality is very different from limitation by the decision 
of officials.” It is argued, as we have seen,” that failures 


70 In the extreme views the picture is conjured up of public control of the 
economic process requiring men to be disciplined as in the army, their errors 
and failure being regarded as crimes punishable in the last resort by starvation, 
since, the state being the final employer, there will be no alternative means of 
earning a living if an official decided to dismiss them. 

71 Supra pp. 8-9. , 
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and deprivations which may be tolerable when attributed 
to “luck” would, if traceable to human decisions, exacer- 
bate resentments and jealousies and increase the risk of 
corruption and arbitrariness. 

Certainly, no single problem is more difficult than that 
of achieving an administrative structure commensurate 
in skill and vision with the tasks of modern government, 
while yet preserving democratic controls. Yet demo- 
cratic countries must face that problem even without any 
further extension of social control through law: it has 
been with them already for more than a full generation.” 
As I have observed elsewhere, even “. . . the most self- 
evidently necessary modern laws seem to cry out for 
elaborate administrative /ayettes as soon as they leave the 
parliamentary womb.”* Further extension of control 
would admittedly aggravate the problem; but balanced 
judgment would weigh this aggravation against the im- 
proved stability and rationality of electoral opinion 
which might result, if by that extension security of a uni- 
versal economic minimum were attainable. 


6. Social Control and Individual Initiative 


The case against legal intervention rests, ultimately, 
on the claim of the individual for autonomy. In Ben- 
tham’s words “every law is an evil, for every law is an 
infraction of liberty.” Always, however, this individual 
claim has had to be qualified by reference to the avoid- 
ance of greater evils. Always, it has been well said, we 
are faced with a task of assessing at a particular time 
and place the sphere in which there is spontaneous har- 
mony in men’s relations, and the sphere in which harmony 
(or rather adjustment) must be artificially introduced.” 


72 Some popular writers have declared the task hopeless even as things now 
are. See James Burnham, THE MANAGERIAL REvoLuTION (1941). He modi- 
fies the thesis somewhat in his MACHIAVELLIANS (1943). Cf. Professor Schum- 
peter’s observations, gp. cit. supra note 1 at 291-92, 294-95, which seem (for 
him) unusually free of pessimism. 

73 J. Stone, op. cit. supra note 7, at 481. 

74A.D Lindsay, op. cit. supra note 45, at 142-44. 
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Those, it has been said,“° who over-emphasize planning 
will become dictatorial; those who emphasize the natural 
harmonies in society become apostles of laissez faire. 

Yet the contrast is not really as stark as it appears. 
When, for instance, the modern opponents of extended 
legal control are pressed for definition, they insist that 
society should rely as much as possible on spontaneous 
forces and as little as possible on coercion.” Qualifica- 
tions like “as much as possible” or “as little as possible,” 
expressed or implied in such formulations, tend to con- 
ceal the real difficulty. “As much as possible” by what 
measure? If we pour into a pail “as much water as pos- 
sible” the capacity of the pail is the measure. If told to 
keep as dry as possible while going to church, we know 
that at a pinch we go to church, wet or dry. If spon- 
taneity is to be relied on “as much as possible” in social 
life that still leaves the question on each occasion when 
spontaneity conflicts with other values—which shall give 
way and how far? In the last resort, the injunction to 
rely “as much as possible” on spontaneous forces seems 
to mean that spontaneity is itself an important value, to 
be adjusted in case of conflict with other values. But 
what is the measure for adjusment? ” 

This, then, merely throws back the debate upon some 
definition of ends of social control besides the fostering 
of individual initiative.” If, for example, the attainment 
of at least a stable minimum standard of life were one 


75 [bid at 144. 
76 See e. g., the war-time Manifesto on British Liberty (1942) signed by 
twenty-eight “individualists” including Dr. C. K. Allen (INTERNATIONAL Con- 
CILIATION, No. 1, 384); and cf. F. A. Hayek, Roap to Serrpom (1944) 23-24 
and passim. 

77 The meaning of “spontaneity” in the context presents some difficulties, in 
view of the presumed recognition of environmental conditioning of choices in 
all types of society. Perhaps its meaning here has reference to the wider range 
of choices available to the individual. It may also be important to recall here 
A. N. Whitehead’s words (ApvENTURES IN IDEAS (1933) 84): “The essence 
of freedom is the practicability of purpose.” 

78 It does not overcome this difficulty to say that a democratic government 
must use as little compulsion as is compatible with its remaining a government. 
“No one can really tell” Dr. Lindsay (op. cit. supra note 45, 262) has said, 
“how near he can go to the edge of the precipice without falling over, unless 
he goes so near that he does fall over.” 
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agreed end, that would subject the principle of sponta- 
neity to a corresponding limitation. It would then be- 
come possible to regard the conflict between thoughtful 
“individualists” and thoughtful “planners” as involving 
no real conflict of principle as to ends, though a pro- 
found conflict as to methods may remain.” It has already 
been suggested that the conflict on this point may also be 
related to rival social and economic prognoses, against 
the background of varied degrees of faith in human ca- 
pacities to master the environment.* The claims for state 
activity today, it has been well said, “. . . imply nothing 
as to the superior sanctity of the state, or its peculiar moral 
authority, or of its right to identify itself with the commu- 
nity.” ‘They depend on the urgency of achieving certain 
common rules and the standards of a common life, and 
the impossibility of doing so in many fields except by 
rules sanctioned by the whole force of the community.” 

It has to be added, finally, that doctrines of “collectiv- 
ism” or “socialization” or “planning” are, after all, as 
much attitudes towards present environment as laissez 
faire was towards a former environment. They are to be 
assessed as such, not merely as abstract ideals. In the law 
itself Dicey’s opposition to “collectivism,” and Léon 
Duguit’s and Roscoe Pound’s espousals of it, rather fol- 
lowed than provoked the actual extension of legal control. 
This extension and these ideals have rather resulted from 
the concrete pressure of the new human claims, or of 
old human claims thrown up with new force by modern 
conditions. 


79 For an able examination of the methodological conflict see K. Popper, 
articles cited supra n. 2, esp. in 11 Economica (N. S.) 119, 120 ff. Dr. Popper, 
though at moments he seems to slip into Professor Hayek’s difficulties, does 
finally extricate himself. See esp. 2 THe Open Society. . . . (1945) 116-23, 
esp. 122-23. Stating that “protection against exploitation” and “measures 
against unemployment” are the two most urgent tasks of “piecemeal engineer- 
ing,” he recognizes that these may well not be attainable without “state inter- 
ference with the market.” Only subject to that would he keep intervention to 
“a necessary minimum” (123). 


80 See supra pp. 30-32. 
81 A. D. Lindsay, op. cit. supra note 45, 207 ff., and c. x. 
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In the whole development of modern law, (Professor Pound has 
said) courts and lawmakers and law teachers, very likely with 
no clear theory of what they were doing but guided by a clear 
instinct of practical purpose, have been at work finding practical 
adjustments and reconcilings and, if nothing more was possible, 
practical compromises, of conflicting and overlapping interests.*? 


That practical adjustment took the form of extension of 
control through law, just as the legislative extension of 
freedom of contract and its rationalization by the doc- 
trine of laissez faire led to its temporary contraction in 
certain spheres in the early nineteenth century.” 

We have expressed the gravest doubts concerning pro- 
posals for “total” planning. But it should be added that 
the extreme “laissez faire” position which opposes it can 
also scarcely be accepted. To ask that men, in face of 
advancing knowledge in the social field, deliberately ab- 
dicate whatever control over their destiny is consistent 
with democratic life is to ask what is both impossible and 
unnecessary.” And this seems so, whether the request is 
made in the name of a particular economic doctrine, or 
on the ground that the task of understanding is too diffi- 
cult. Between the two extremes lies a broad field of 
possible action by the extension of social control through 
law. Karl Popper, whose case against overall planning 
we have examined, has described this intermediate field 


82 R. Pound, SocraL Controt THroucH Law (1942) 111. 

83 See J. Stone, op. cit. supra note 7, c. ix, paras. 7 ff., c. x., paras. 11, 22-23. 

84 Cf. R. Pound, Soctat Controt THrouGH Law (1942) 132-33: “An ideal 
of civilization, of raising human powers to their highest possible unfolding, of 
the maximum of human control over external nature and over internal nature 
for human purposes, must recognize two factors in achieving that control: on 
the one hand, free individual initiative, spontaneous self-assertion of individual 
men; and on the other hand cooperative, ordered, if you will, regimented 
activity. Neither can be ignored if we are to maintain, go forward with, and 
hand down control over nature. Not the least achievement of recent thought 
has been to rid us of the idea of the unum necessarium. We are no longer 
bound to believe that only one of the two, individual freedom of action and 
cooperative organized activity, can be taken account of in our picture of human 
life. We are not precluded from an ideal which allows both for competition 
and for cooperation. We are not compelled, because we recognize cooperation 
as a factor in civilization, to sacrifice all that was achieved in the last century 
by working out a system of individual rights, or what has been achieved through 
and since the Puritan revolution toward securing individual freedom as a no 
less essential factor.” And cf. in similar tenor E. Ehrlich, GRUNDLEGUNG DER 
SozroLocig pEs Recuts (1913) transl. Moll as FUNDAMENTAL PRINCIPLES OF 
THE SocioLocy oF Law (1936) 235-44. 
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as concerned with “piecemeal” social “engineering” as 
opposed, on the one hand, to “Utopian (total) engineer- 
ing,” and on the other, to passive acceptance of an im- 
potent role. By this he affirms the power to design, 
reconstruct or maintain particular social institutions, 
provided the end is given, and provided there is a con- 
stant recognition of the importance of the undesigned re- 
sults of human action (including man’s own piecemeal 
planning) and a constant willingness to recognize and 
learn from errors.” That formulation runs strikingly 
parallel to that of Roscoe Pound, made a generation ago, 
likening the task of social control through law to “social 
engineering,” the adjustment of conflicting claims as they 
arise in the process of social living with the fullest knowl- 
edge attainable of all the relevant factors, and the closest 
scrutiny of the results of the law in action on each 
measure.” 
CONCLUSION 


The yearning that lies in men for clear vision, and a 
doubt-free knowledge of right and wrong, cannot be sup- 
pressed, though it may be assuaged for a time by the 
promise of early fulfilment. But for the most part, deep 
perplexities seem to be the price of awareness of our situa- 
tion; and even when the perplexities are endured, judg- 
ment still remains tortured by uncertainty. The tempta- 
tion is strong to run to easier courses which dispense with 


85K. Popper, op. cit. supra, note 79, esp. pp. 122-34. And see — ed 

the same author’s 2 THE Open Society AND Its Enemies (1945) 112 ff., esp. 

pp. 116-17: “We must construct social institutions, enforced by Aun power of 
the state, for the protection of the economically weak from the economically 
strong. . . . This, of course, means that the principle of laissez faire has to 
be given up; if we wish freedom to be safeguarded, then we must demand that 
the policy of unlimited economic freedom be replaced by the planned interven- 
tion by the state. We must demand that laissez-faire capitalism give way to 
an economic interventionism. (This is precisely what has happened. Latssez 
faire, the economic system described and criticized by Marx, has everywhere 
ceased to exist.)” It will be obvious that Dr. Popper’s position must be dis- 
tinguished from Professor Hayek’s as carefully as it is to be distinguished from 
Kar] Mannheim’s. 

It is believed that, on closer analysis, the difference between Dr. Popper’s 
position here and that of Professor Hayek could be more accurately stated in 
terms of the distinction between their interpretations of freedom in a concrete 
(substantial) or an abstract (formal) sense respectively. On juristic aspects 
of this distinction see J. Stone, op. cit. supra note 69, at 245-47, 254-57, 261-264. 
86 Op. cit. supra note 43. 
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the need for making individual judgments and the con- 
stant need to revise judgments when made. The appeal 
both of the fervent libertarians and the fervent planners 
of our age is an invitation to run to easier courses. The 
former dangle before us a method of keeping the task 
of adjusting human claims from men’s conscious decision, 
submitting it with resignation to some blind impersonal 
force, such as Darwin (and Spencer in the social field) 
had seen in the “law” of the survival of the fittest.*” The 
latter beguile us with proposals for settling these ques- 
tions authoritatively once and for all by handing them 
over to the planners. 

Neither course has ever been really open to us, nor is 
it open today. On the one hand the mind balks at the 
thought that even as man reaches new pinnacles of under- 
standing and control of his physical environment, he 
should abandon in despair the effort to understand and 
mould his social environment. Human inquiry will not 
be arrested at the point when man’s own future and even 
his survival come to be at stake. Behind the growth (and 
indeed the very existence) of the social sciences lies at 
any rate, this postulate, that knowledge of the social 
process can be extended and that man’s power over his 
own destiny can increase with this knowledge. The 
steady growth of knowledge in sciences like psychology 
and economics reinforces the faith behind this postulate, 
and the growing complexity of social life increases the 
urgency.” On the other hand, any affirmative social 
action must carry with it all the infirmities of knowledge 
in the social sciences, and the ultimate infirmities of 
men’s changing values. These infirmities make it imper- 
ative that social action proceed piecemeal within fields 
allowing correction of error and continued adjustment to 
the changing of human wants. 


87 See, for instance, the whole basis of F. A. Hayek, op. cit. supra note 1, esp. 
188-89. 

88 Though we admittedly must be far less sanguine of the capacity of these 
sciences to solve our problems than was E. Ehrlich in 1913 (op. cit. supra note 
84 at 410-11). Cf. A. D. Lindsay, op. cit. supra note 45 at 108-11. 
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For justice, viewed as a social phenomenon is at the least 
a function of three variables. First, the psychological 
facts of men’s wants, demands, desires, or claims, varying 
constantly in time and place; second, the resources of 
persons, commodities, environment and services available 
in the time and place for their satisfaction; and third, the 
outlets for tensions between these wants, demands, desires 
or claims and these available resources, outlets ranging 
to the primitive “running amok” on the one hand, and, 
on the other, to the refinements of our modern legal 
systems and the cataclysms of modern mass revolution. 

On such a view the irreducible minimum requirement 
of legal justice is in a broad sense procedural. It is that 
society shall be so organized that men’s felt wants can 
be freely expressed; and that the law shall protect that 
expression, and provide it with the channels through 
which it can compete effectively for (though not neces- 
sarily attain) the support of politically organized society. 
The special importance of the claim to free expression 
carries with it vital corollaries notably as to the respon- 
sibility of those who exercise power.” 

Apart from this minimum, we can state justice only in 
terms of the relation between wants, resources and out- 
lets for tension. Moreover, man’s increasing “busyness” 
renders this relation a dynamic one. His wants, for ex- 
ample, vary with the external environment and with his 
own psychological qualities and often fortuitous expe- 
rience. His external environment, however, is itself in 
constant transformation by industrial, technological and 
cultural activity; and his own experience is largely con- 
ditioned by the whole social order, which in turn can be 
gravely affected or moulded by the law itself. By the 
same tokens the resources available for the satisfaction 
of human wants are being continually modified by man’s 
own creative activity; and the outlets for tension between 
wants and their satisfaction are affected not only by the 


89 J. Stone, THE Province AND FuNCcTION oF Law c. ix, §17, xx, §7, xxvi, 


§§ 8-12 
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legal and political order, but by man’s activity in the 
non-legal and non-political spheres. 


VI 


If then, the terms “planning” or “social control” are 
understood in the broader sense, to include both the fixing 
of objectives or policy-making, and operational planning, 
and piecemeal as well as overall or total planning, our 
conclusions must make the relevant distinctions. 

1. Ptecemeal Planning. There is no case, theoretical 
or practical, against the assertion by organized society of 
social control over particular parts of the social and eco- 
nomic process. Social science, in other words, does not in 
its present phase, preclude the possibility of successful 
planning on a piecemeal basis. Moreover, provided the 
objectives aimed at have been democratically determined, 
such planning in no way entails the abnegation of our 
basic traditional freedoms, any more than the state inter- 
ventionism of the past, which was widespread even at 
the height of supposed eras of laissez faire, entailed such 
abnegation. On this point the juristic literature, as well 
as that of the social sciences, comes near to unanimity. 
Finally in piecemeal planning the limited compulsiveness 
of agreed objectives in particular fields leaves ample 
room for diversity and change in general objectives held 
by the community. 

Another way of saying all this is that piecemeal plan- 
ning involves no necessary breach in the continuity of the 
fabric of our social and political institutions. 

2. Overall or Total Planning. By contrast, overall 
planning of the social and economic process does appear 
necessarily to involve such a breach, at any rate, in the 
context of the going political democracies of the West. 
There are strong theoretical reasons, as well, for challeng- 
ing both the possibility and the desirability of overall 
planning in such a context. And we have considered these 


under the heads, The Argument of Ignorance, The Ar- 
4 
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gument of Serfdom and The Argument of Conflict, Con- 
fusion and Instability of Objectives. 

The border line, however, between piecemeal planning, 
which is feasible and innocuous to traditional freedoms, 
and overall planning which is not, is a difficult one to 
describe in general terms. Much depends not only on 
the nature of the particular parts of the social process 
over which control is sought, but much depends also on 
the degree of solidarity in the particular communities 
as to the proper objectives of social action, the quality of 
men available for government, and on the accumulated 
experience of control in the particular field, especially 
institutionalized experience.” 

On the one hand, then, the social process of Western 
industrial societies has no such self-adjusting and self- 
harmonizing mechanism as the mythmakers of laissez 
faire have assumed. Their side of the fence is not for us. 
Neither, however, can we join the side of the overall plan- 
ners. For it seems clear that we are simply not equipped 
in our societies with either the knowledge or the com- 
munity of objectives which will permit democratic gov- 
ernments, in peace-time at any rate, to exercise conscious 
social control over the social process in all the fullness 
of its complexity and remain democratic. 

Nor need we sit on the fence between them. We should 
rather re-learn the empirical lesson of the Anglo-Ameri- 
can political heritage, and its legal heritage as well, which 
seem to be nearer the present teaching of the social sci- 
ences than any of these rejected positions. That lesson 
in brief, is that democratic governments simply cannot 

90 So cf. J. A. Schumpeter, op. cit. supra note 1 at 291: “The second condi- 
tion for the success of democracy is that the effective range of political decision 
should not be extended too far” i. e., relative not only to the kind and quantity 
of matters, but to the quality of men available for governments, the type of 
political instrumentalities and public opinion they have to work with. But 
while he believes that “no responsible person can view with equanimity the 
consequences of extending the democratic method, that is to say the sphere 
of ‘politics’ to all economic affairs,” he stresses that non-political public man- 
agement may be capable of use in many fields. And see ibid. 301 in relation 


to diversity of fundamental values in our contemporary society. Cf. B. Wootton, 
op. cit. supra note 11 at 154. 
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escape the constant duty of making decisions for the 
extension of social control, as particular problems or 
clusters of problems are thrown up in our common life; 
nor can the citizens of a democracy escape the constant 
duty of passing judgment on such decisions. 

It is from these constant duties, it seems to me, that both 
freedom lovers and planners are struggling to escape, the 
former by asking freedom to do the impossible, the latter 
by trying to do their duty once and for all.” These con- 
stant duties are hard; it is natural to seek escape. But 
there is no escape. 

91 Cf. J. A. Schumpeter’s point (op. cit. supra note 1 at 284-85) which we 
may adapt slightly by saying that the question of the compatibility of “social- 
ism” and “democracy” only arises because socialists wished to read socialism 


into the definition of democracy; while its opponents wished to read into it 


the laissez faire ideal or the necessary indeterminacy of ends in a democracy. 
See also ibid. 297. 








PATENTS AND SCIENCE 


A CLARIFICATION OF THE PATENT CLAUSE OF THE 
U. S. CONSTITUTION * 


KARL B. LUTZ 7 


Confusion sometimes exists as to the true relation of 
patents to science. Friends of the patent system usually 
say it is designed to promote progress of “science and the 
useful arts.” Critics say patents are not needed to encour- 
age scientific investigation. Scientists feel that the results 
of their research should be freely published, which is 
undoubtedly true of “pure” (abstract) science. On the 
other hand, “applied” science clearly is part of the “‘use- 
ful arts.” 

These questions are of more than academic interest, as 
a wrong answer may do irreparable damage to our patent 
system, to which we so largely owe our world supremacy 
in technology. A correct answer will help to cure a cer- 
tain doctrinal disease that has crept into our courts and is 
blighting our patent system. 

It is believed that to find a correct answer we must 
carefully re-examine the familiar clause in Article [, 
Section 8, of the Constitution which permits Congress to 
make provision for patents. 

“The Congress shall have Power... . 

“To promote the Progress of Science and useful Arts, 
by securing for limited Times to Authors and Inventors 
the exclusive Right to their respective Writing and Dis- 
coveries.” 

For many years the standard interpretation of this 
clause has lumped “science” and the “useful arts” togeth- 
er as objects to be promoted by granting patents. This 

* This article expresses a novel concept of the nature of the patent grant as 


distinguished from copyright. It is published for the interest it should arouse in 
connection with current discussions on patents. (Ed.) 

+ George Washington University, LL.B. ’24, M.P.L. ’25; Patent Counsel, 
Bohn Aluminum & Brass Corp., Detroit. 
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interpretation has caused the confusion just mentioned, 
and has aided critics of the patent system by permitting 
them to argue that patents are not needed to promote the 
progress of science. Moreover, this interpretation re- 
quires that copyrights also be assigned the task of pro- 
moting both “science” and the “useful arts,” a result 
which may be open to question. 

A different interpretation, which is believed to reflect 
correctly the meaning of those who drafted the constitu- 
tional clause, was explained by Richard B. DeWolf in 
his book on copyright law.’ He pointed out that this 
clause is an example of the balanced sentence, much used 
by sixteenth century writers, and that the double state- 
ment contained in the single sentence should be analyzed 
as follows: 


Objects; 1. Science 2. Useful arts 
Persons; 1. Authors 2. Inventors 
Covering; 1. Writings 2. Discoveries 


In reading a balanced sentence all of the first-named 
items must be connected by the thread of thought. In 
other words, the above columns must be read vertically, 
whence we find that Congress is given two separate pow- 
ers, namely: 


1. Power to promote the progress of science . . . by 
securing to authors . . . the exclusive right to their 
writings. 

2. Power to promote the progress of useful arts . 
by securing to inventors . . . the exclusive right to their 
discoveries. 


A thorough investigation of all factors involved fully 
supports this interpretation. 

The word “science,” which comes from the Latin, scire, 
“to know,” at the writing of the Constitution meant learn- 
ing in general. Such a use is found in a letter written by 





1 DeWolf, AN OuTLINE oF CopyricHt Law (1925) at p. 15. Mr. DeWolf, 
now deceased, was at one time Acting Registrar of Copyrights. 
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Thomas Jefferson in 1799, in which he referred to “gov- 
ernment, religion, morality, and every other science.” 

Further support for this interpretation is found in the 
actions of Congress in operating under the Constitutional 
grant of power. In the first session of Congress a bill 
having a title identical with the entire constitutional 
clause passed its first reading, but died at adjournment. 
The contents of this bill are unknown. 

At the opening of the second session, Congress decided 
that all bills reported but not passed at the first session 
should be taken up as new matters, so it was necessary to 
make a fresh start on the matter of copyrights and patents. 
Accordingly Rep. Burke proposed on January 25, 1790, 
that a committee be appointed to prepare a bill to secure 
literary property, saying that Mr. Morse, who had peti- 
tioned Congress for a copyright, had already suffered 
from having the maps of his American Geography re- 
printed by unauthorized persons. Rep. White wished to 
have the motion extended “to embrace the other objects 
intended to be provided for in the bill brought before 
the House at the last session.” 

In reply Rep. Burke said that he meant to provide for 
that in another resolution. He said he wished to take 
care of copyrights immediately, and a short bill would be 
sufficient for that purpose, because it is almost as easy to 
ascertain literary as any other kind of property, whereas 
there is some difficulty in deciding upon improvements 
or inventions in the useful arts. This latter object, he be- 
lieved would occasion a good deal of discussion. 

Upon adoption of Rep. Burke’s motion, a committee 
was appointed and instructed to prepare, in addition to 
a copyright law, a bill “to promote the progress of useful 
arts by securing to inventors the exclusive rights of their 
discoveries.” 

As a result of this committee’s report, the first copyright 
act, passed on May 30, 1790, was entitled; “An act for 
the encouragement of learning, by securing the copies of 
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maps, charts and books, to the authors and proprietors of 
such copies, during the time therein mentioned.” 

The first patent statute, passed on April 10, 1790, was 
entitled “An act to promote the progress of useful arts,” 
and this same title was used on the amendatory acts of 
1793 and 1836. 

The amendment of 1837 was entitled “An act in addi- 
tion to the act to promote the progress of science and use- 
ful arts,” but this was obviously an incorrect statement of 
the title of the previous statute. Subsequent amendments 
quote correctly the title of the 1836 Act, namely, “An 
act to promote the progress of the useful arts,” which re- 
mained the official title of the patent statute until 1870. 

The Consolidated Patent Act of 1870 carries the title; 
“An act to revise, consolidate, and amend the Statutes 
relating to Patents and Copyrights.” At present, the 
Federal Code includes “Title 35.—Patents.” 

It is clear from these facts that in enacting patent laws 
to carry out the constitutional provision, Congress only 
once (in the 1837 amendatory act) included the word 
“science,” and that one use was purely accidental. 

In addition to grammatical evidence, and the proceed- 
ings of Congress, further support for the interpretation 
we are advocating is found in events prior to the Consti- 
tution. The British Statute of Monopolies (1623) per- 
mitted patents for “new manufactures” only, and under 
this law the British patent system did not attempt the 
encouragement of science, broadly. Its efforts were direct- 
ed to establishing new industries in Great Britain, either 
by innovations made within the country, or by importing 
the new industry from abroad. When the American col- 
onies adopted the use of patents to encourage the intro- 
duction of new industries, they were merely following 
British example. 

By the year 1787 it was being recognized even in Great 
Britain that the phrase “new manufactures” was an un- 
duly limited object for a patent system, since it seemed to 
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exclude new processes. Doubts were also being raised as 
to the advisability of continuing to grant patents to those 
who introduced new industries from abroad. Both of 
these questions were resolved in the United States Consti- 
tution by broadening the field from “new manufactures” 
to “useful arts,” and by limiting the grants to “inventors” 
who made “discoveries” in such arts, thus excluding mere 
importers of foreign technology. Certainly there is noth- 
ing in the historical background to provide the Constitu- 
tional Convention with a motive for suddenly expanding 
the Anglo-American concept of patents to include 
“science” as we use that term today. Lacking such evi- 
dence, we must assume that the Convention intended to 
have patents stick pretty closely to their traditional field 
as included in the phrase “useful arts.” 

The term “useful arts,” as used in the Constitution and 
in the titles of the patent statutes is best represented in 
modern language by the word “technology.” ‘This word 
is defined in Webster’s New International Dictionary 
(2nd edition 1942) as : “Any practical art utilizing scien- 
tific knowledge, as horticulture or medicine; applied 
science contrasted with pure science.” (3rd definition.) 

It is believed, therefore, that in stating the purpose of 
the United States Patent System we should omit any ref- 
erence to “science,” and should use phrases similar to 
these: 


To promote the progress of useful arts. 
To promote the progress of technology. 
To accelerate technological progress. 


The above phrases are not only historically correct, but 
they accurately reflect the modern view of the role of 
patents. Some persons have argued that the field of pat- 
ents be extended in scope so as to include “scientific prop- 
erty,’ * but this view has not been accepted very widely, 


2C. J. Hamson, Patent Ricuts ror Screntiric Discovertes (1930), Linthi- 
cum prize essay for 1929, 
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and should be rejected on both practical and constitutional 
grounds. 

The interpretation advocated herein for the constitu- 
tional patent clause should help to restore a practical 
perspective in the whole field of patent law. In recent 
years the United States Supreme Court has advanced the 
theory that nothing can amount to a patentable invention 
unless it results from a “flash of creative genius.” * This 
new theoretical standard has resulted in the rejection 
of practically every patent that has been presented to the 
court, and, if strictly adhered to, will completely 
emasculate the patent system. It has been well argued * 
that all of the classic American inventions would have 
been held noninventive if measured by this standard. 

Doubtless, an important factor in creating this “genius” 
standard has been the confusion concerning patents and 
science. The patent bar itself has unwittingly misled the 
courts by constant repetition of the statement that patents 
are granted to promote the progress of “science and the 
useful arts,” and by placing continually increasing em- 
phasis on the word “science.” 

Once it is clearly understood that the Constitution does 
not link patents with science, but merely authorizes pat- 
ents for “discoveries in the useful arts,” it will be easier 
for the courts to return to a practical standard of inven- 
tion, under which inventions are measured by their actual 
contribution to technological progress. It was this com- 
mon-sense standard that upheld the classic American 
inventions. Under it our patent system achieved such 
outstanding results in promoting the growth and greatness 
of our country as to cause President Roosevelt’s National 
Patent Planning Commission to call ours the “best patent 
system in the world.” ° 


3 Cuno Engineering Corp. v. Automatic Devices Corp., 314 U. S. 84, 91, 62 
Sup. Ct. 37, 86 L. ed. 58 (1941). 
cas rr and Crotty, The New Doctrinal Trend, 30 J. Pat. Orr. Soc., 83 
5“The American Patent System,” Report of National Patent Planning Com- 
mission (1943). 
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EDITORIAL NOTES 


LAW VIOLATION AND A PETITION FOR CITIZENSHIP 


The Nationality Act of 1940? requires the alien petitioning for cit- 
izenship to show that he has been a person of good moral character 
for the probationary period of five years. This has been the law for 
many years,*® and the courts have long been concerned with the effect 
of a violation of the law‘ on a petition for citizenship. The very liberal 
decisions in two recent cases® make a review of this problem timely. 


Good Moral Character Defined ® 


In passing on an application for naturalization the court is con- 
cerned above all else with the character of the alien since it is his 
character which determines whether he will make a good citizen.’ 
What constitutes good moral character is not fixed but varies with 
the circumstances and from one generation to another.* The highest 
degree of ethical character is not required, and, therefore, the judge 
is concerned not only with technicalities of criminal law, but also with 
the norms of society and the way average men of good will act in the 
community in which the alien resides ;° i. e. with an ascertainment of 
the living law.?° 

The word “character” is not synonymous with reputation," and, 


154 Srar. 1142 (1940), 8 U. S. C. § 707(a) (1946). 
2 The pertinent words of the statute are as follows: “Sec. 307(a) No person 
. shall be naturalized unless such petitioner, (1) immediately preceding the 
date of filing petition for naturalization has resided continuously within the 
United States for at least five years . . . ; (2) has resided continuously within 
the United States from the date of the petition up to the time of admission to 
citizenship, and (3) during all the periods referred to in, this subsection has 
been and still is a person of good moral character . . 

334 Strat. 598 (1906), as amended, 40 Star. 542 (1918), as amended, 45 
Stat. 1513, 1514 (1929), as amended, 47 Star. 165 (1932), as amended, 52 
Stat. 1247 (1938), 8 U. S. C. § 707 (1946). 

4 Offenses against the Nationality Act itself, as such, are not included in 
the scope of this note. 

5 Petition of Sperduti, 81 F. Supp. 833 (M. D. Pa. 1949) ; Daddona v. United 
States, 170 F. (2d) 964 (C. C. A. 2d, 1948). 

; oan Words and Phrases 510; 3 C. J. S. Aliens § 127; 2 Am. Jur., Aliens 

7In re Laws, 59 F. Supp. 179 (N. D. Calif. 1944). 

8In re Spenser, 22 Fed. Cas. 921, No. 13,234 (C. C. Ore. 1878). Good 
moral character is conduct which conforms to the generally accepted moral 
conventions current at the time. Repouille v. United States, 165 F. (2d) 152 
{> 1947), 2d, 1947); United States v. Francioso, 164 F. (2d) 163 (C. C. A. 

®In re Hopp, 179 Fed. 561 (E. D. Wisc. 1910); Application of Barug, 76 
F. Supp. 407 (N. D. Calif. 1948). 

10 In re Mogus, 73 F. Supp. 150 (W. D. Pa. 1947); Petition of R. 44, 56 
F. uPP- 969 (D. Mass. 1944). 

. . . character is what a person is while reputation is what he is supposed 
to ‘be.* In re Hrasky, 240 Ill. 560, 88 N. E. 1031, 1033 (1909), Note (1909) 


[57] 
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therefore, the proof in naturalization proceedings is not as to the good 
reputation of the applicant, but as to his good behavior as an index 
of actual moral character so that specific acts of bad behavior are 
material and competent.'* The applicant must be good in fact as 
well as behavior.** 

Although a native born citizen cannot be denied the rights of cit- 
izenship because of immorality unless convicted of a felony, an alien 
must be of good moral character before he can be admitted to citizen- 
ship,’* and, therefore, it must be both alleged and proved.’* Good 
moral character is a question of fact for determination in each case,’® 
but any presumptions’? or doubts** operate in favor of the govern- 
ment. 


The Problem 


The basic question to be decided in all of these cases is whether a 
person who has violated the law since his entry into the United States 
is eligible for citizenship at all. Some courts take the view that, 
unhappily, too great a percentage of those who are citizens by right 
entertain very little respect for the law and that this number should 
not be increased by admitting aliens to citizenship who have been 
violators of the laws of this country during their five years of pro- 
bation’® and that citizenship is a sacred privilege which is not to be 


debauched by conferring its blessings on the criminal class.2° Or- 


16 Ann. Cas. 281. “Character consists of the qualities which constitute the 
individual ; reputation the sum of opinions entertained concerning him. The 
former is interior, the latter external. The one is the substance, the other the 
shadow.” In re Spenser, cited note 8 supra at 921. 

12Tn re Bonner, 279 Fed. 789 (Mont. 1922); In re Van Laeken, 22 F. Supp. 
145 (N. D. Calif. 1938). 

13 United States v. Sherman, 40 F. Supp. 478 (E. D. N. Y. 1941); United 
States v. Raverat, 222 Fed. 1018 (D. Mont. 1915). 

14 United States v. Bergman, 47 F. Supp. 765 (S. D. Calif. 1942). 

15 United States v. Schwimmer, 279 U. S. 644, 49 Sup. Ct. 448, 73 L. ed 
889 (1929). Accord United States v. Manzi, 276 U. S. 463, 467, 48 Sup. Ct. 
328, 72 L. ed. 654 (1928). 

16 Petition of Sperduti, Daddona v. United States, both cited note 5 supra. 

17 In re Zenzola, 43 F. (2d) 648 (E. D. Mich. 1930). 

8 No alien has the slightest right to naturalization, unless all statutory re- 
quirements are complied with. Naturalization is not a natural right, but a 
privilege conferred by statutes which prescribe the conditions to be met. Doubts 
should not be construed in favor of the petitioner. United States v. Ginsberg, 
243 U. S. 472, 475, 37 Sup. Ct. 422, 61 L. ed. 853 (1917). Accord Petition of 
Oganesoff, 20 F. (2d) 978 (S. D. Calif. 1927); cf. In re Van Laeken, cited 
note 12 supra; In re McNeil, 14 F. Supp. 394 (N. D. Calif. 1936). 

19 United States v. Gerstein, 284 Ill. 174, 119 N. E. 922 (1918), Note (1919) 
1 A. L. R. 318; cf. In re Capozzi, 160 Misc. 200, 289 N. Y. S. 869 (1936) 
where the court said at p. 872 “The citizenship of the country is sufficiently 
alloyed and debased by the presence of immoral natives without the addition 
of those born in foreign countries.” 

20In re Ross, 188 Fed. 685 (M. D. Pa. 1911); In re Caroni, 13 F. (2d) 
954 (N. D. Calif. 1926). 
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dinarily, therefore, alien criminals should be deported rather than 
admitted to citizenship.** 

The commission of a crime is almost universally a sufficient ground 
to find lack of good moral character and to deny the petition for 
citizenship,*? and although some think, as affecting the right to natur- 
alization, a violation of the law is important rather than any distinc- 
tion between crimes malum prohibitum and crimes malum in se,** 
nevertheless many courts make such a distinction.** 

That the nature of the crime should be considered seems the more 
logical view, and since certain crimes almost universally are recog- 
nized as inherently and morally wrong, so abhorrent to society, their 
commission should be considered a bar, perhaps permanent,”* to 
admission to citizenship. There is such disparity,** in the decisions 
that any attempt to list the specific crimes thought to involve moral 
turpitude would be futile, but in general, the following stand out. 
Thus the petition has been denied for bigamy,** adultery,** operating 


21 In re Caroni, cited note 20 supra; In re Capozzi, cited note 19 supra. 
22 Am. Jur. op. cit. note 6 supra. 


23JIn re De Mayo, 26 F. Supp. 996 (W. D. Mo. 1938); cf. In re Paoli, 49 
F. Supp. 128 (N. D. Calif. 1943). 


24 “Distinctions between acts involving moral turpitude and economic policy, 
and between acts recognized as criminal at all times and in all countries, and 
those which are simply violations of sumptuary, financial, or war regulations, 
should be maintained.” In re Bookschnis, 61 F. Supp. 751 (Ore. 1945) at 
p. 753. For one act of gaming or unlicensed sale of spirituous liquors, the 
court was not prepared to say that an application ought to be denied on account 
of such behavior, but in the case of murder, robbery, theft, bribery, or perjury, 
a single commission of either of them is enough to prevent admission. In re 
Spenser cited supra note 8. Accord In re Hopp cited note 9 supra. For this 
subject generally see Am. Jur. op. cit. note 6 supra; 1 R. C. L. 850, Note (1919) 
LA. L. R. a2. 

25 Infra notes 61 and 85. 


om Fields, Conflicts in Naturalization Decisions (1936) 10 Tempe L. Q. 272, 
3 


27 United States v. Marafioti, 43 F. Supp. 45 (S. D. N. Y. 1942); Accord 
In re Douglas, 5 West. Jur. 171 (Utah 1871), where applications for citizenship 
were denied because the applicants were living in bigamy or polygamy, although 
their plural marriages were contracted before the passage of the act fixing 
penalties for such offenses, the court took the view that such marriages were 
denounced and punished as monstrous crimes both at civil and common law 
one or the other of which must have been in force in the territory. 


28 United States v. Wexler, 8 F. (2d) 880 (E. D. N. Y. 1925) (Absolute 
divorce granted to petitioner’s wife on grounds numerous acts of adultery within 
the five years) where the court pointed out that adultery is not only recognized 
as immoral by the accepted standards in this country but is also made a crime 
by the laws of the state; Accord In re Falck, 24 F. Supp. 672 (D. C. 1938); 
United States v. Unger, 26 F. (2d) 114 (S. D. N. Y. 1928) ; Jaselski v. United 
States, 400 Ill. 289, 79 N. E. (2d) 621 (1948); Calo v. United States, 400 
Ill. 329, 79 N. E. (2d) 619 (1948); cf. Estrin v. United States, 80 F. (2d) 
105 (C. C. A. 2d, 1935) (Single act of adultery admitted in alien’s answer to 
wife’s divorce action); Petition of F—, 73 F. Supp. 655 (S. D. N. Y. 1947) 
(Single act admitted after persistent questioning by naturalization examiner 
and where petitioner was separated from his wife for over eleven years). 
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a disorderly house, engaging in the narcotics traffic,*° failure to 
support a child,** desertion from military service,** false swearing,** 
(especially if in connection with the petition for citizenship itself**), 
bribery,** false pretenses,*® embezzlement,** extortion,** manslaugh- 
ter,°® and murder.*° 

Crimes malum prohibitum do not carry with them any moral odium, 
except that which abstractly attends the breaking of any positive law.** 
In general, therefore, the courts have been more liberal in granting 
petitions where the criminality of the act involved consisted of its 
being prohibited, rather than its being deemed to be intrinsically 
wrong. This judicial attitude is strikingly illustrated by a group of 
cases where petitions were granted notwithstanding marital irregular- 


29 United States v. Leles, 236 Fed. 784 (N. D. Calif. 1916); In re Korn- 
_ 268 Fed. 172 (E. D. Mo. 1920); United States v. Raverat, cited note 
13 supra. 

80 Petition of Gabin, 60 F. Supp. 750 (N. D. Calif. 1945) (Although the 
crime was committed at age 45, petition was denied at age 70, since citizenship 
is not a reward for old age). 

81 In re Mogus, cited note 10 supra (Failing to support wife and child is a 
continuing offense); In re Nosen, 49 F. (2d) 817 (Wash. 1931) (Though 
husband can choose the place of family residence and withhold support from 
wife who fails to join him, her delinquency does not justify failure to support 
the children she retains elsewhere. He is obligated to protect, support, and 
care for them by every law, natural, human, moral and divine); cf. United 
States v. Konevitch, 67 F. Supp. 250 (M. D. Pa. 1946) (Failure to support 
illegitimate child). 

32In re Gnadt, 269 Fed. 189 (E. D. Mo. 1920). 

P 33 In re Addis, 252 Fed. 886 (N. D. Calif. 1918); In re Spenser, cited note 
supra. 

84 Honesty and truthfulness in disclosing facts to the examiner are necessary 
even though it does not follow that petition will be denied. Del Guercio v. 
Pupko, 160 F. (2d) 799 (C. C. A. 9th, 1947); United States v. Forrest, 69 
F. Supp. 389 (R. I. 1946); In re De Mayo, cited note 23 supra; United States 
v. Etheridge, 41 F. (2d) 762 (Ore. 1930); In re Talarico, 197 Fed. 1019 
(W. D. Pa. 1912) ; In re Capozzi, cited note 19 supra; accord In re Swenson, 
61 F. Supp. 376 (Ore. 1945) (Attempt to mislead the judge at the hearing). 

35 In re De Mayo, cited note 23 supra; accord Petition of Oganesoff, cited 
note 18 supra (Attempt to bribe naturalization judge). 

36 United States v. Etheridge, cited note 34 supra; accord United States v. 
Jakini, 69 F. Supp. 707 (W. D. Pa. 1947) (Securing public relief on false 
pretenses). 

37In re McNeil, cited note 18 supra. 

88 In re Capozzi, cited note 19 supra; accord In re Lipsitz, 79 F. Supp. 954 
(Md. 1948) (Attempted kidnapping and extortion). 

89 Tn re Caroni, cited note 20 supra. Where the court said at p. 954 “The 
moral turpitude involved in any unlawful killing of a human being refutes all 
evidence of that good character which is a condition precedent to admission to 
American citizenship.” Contra Daddona v. United States, cited note 5 supra; 
but cf. In re Ringnalda, 48 F. Supp. 975 (S. D. Calif. 1943) (Negligent 
homicide). 

40 “The crime of which the petitioner admitted his guilt is so abhorrent to 
human nature and society that this court will not bestow on him the rights of 
an American citizen. . . .” In re Ross, cited note 20 supra at 686; accord 
Repouille v. United States, cited note 8 supra (Euthanasia of son). Contra 
Petition of Sperduti, cited note 5 supra; In re Balestrieri, 59 F. Supp. 181 
(N. D. Calif. 1945). 

41 Some courts hold that this is enough. United States v. Gerstein, cited note 
19 supra. 
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ities and imperfections which technically would result in a violation of 
the fornication, bigamy or adultery statutes, but where the facts dem- 
onstrated that the petitioners acted in good faith, although under erro- 
neous advice or misconception of the law.*? Although earlier cases 
held that this was a sufficient justification for denying petitions,** the 
more recent cases have uniformly resulted in the petition being 
granted.** 

Even in connection with statutory violations, however, petitions 
have been denied where the acts also constituted a violation of the 
Constitution,*® resulted in the loss of one of the privileges of citizen- 


42 For this subject generally see 1 IMMIGRATION AND NATURALIZATION SERV- 
IcE MonTHLY Review No. 5, (1943) at p. 11. 

43 Petition of Axelrod, 25 F. Supp. 415 (E. D. N. Y. 1938) (alien’s marriage 
invalid since his former wife had divorced him for adultery, and he had not 
petitioned the court, as required by law, for a modification of the decree before 
remarrying) ; United States v. Zaltzman, 19 F. Supp. 305 (W. D. N. Y. 1937) 
(second marriage bigamous and adulterous because New York law recognizes 
no divorce as valid without court decree, although Rabbinical divorce was ac- 
cepted by former spouse and was valid in alien’s native land). Accord Petition 
of Horowitz, 48 F. (2d) 652 (E. D. N. Y. 1931); In re Spiegel, 24 F. (2d) 
605 (S. D. N. Y. 1928). 

44 United States v. Francioso, cited note 8 supra (incestuous marriage to niece 
but alien and his wife had always lived together in apparent accord, had four 
children, and their marriage had been solemnized by the church). The trend in 
naturalization decisions is to stress stability and faithfulness in martial rela- 
tionship rather than the mere legality of ties, which everyone knows may be 
so easily severed. Petition of Lieberman, 50 F. Supp. 121 (E. D. N. Y. 1943). 
Accord Petitions of Rudder, 159 F. (2d) 695 (C. C. A. 2d, 1947) (common 
law relationship existed to negative bad moral character). In re Schlau, 136 F. 
(2d) 480 (C. C. A. 2d, 1943) (Rabbinical divorce has deep rooted religious 
tradition and is given civil recognition in many lands, so alien is not necessarily 
lacking in good moral character if he shows good faith in believing himself validly 
divorced). United States v. Rubia, 110 F. (2d) 92 (C. C. A. 5th, 1940) (alien 
in ignorance of the barrier, in good faith, believed himself to be living in law- 
ful though informal relationship with a woman who was in fact already married 
and living apart from her husband). Application of Barug, cited note 9 supra 
(application granted because of alien’s good faith in entering marriage only 
after seeking advice from minister and counsel, and because he immediately 
remarried in Washington when notified by Naturalization Service that his 
marriage was illegal because of California statute forbidding marriages between 
Caucasians and other specified races including Malayans. Petition of Smith, 
71 F. Supp. 968 (N. J. 1947) (Invalid Mexican mail order divorce procured 
in good faith after advice of counsel); Petition of R-, cited note 10 supra; 
accord Petition of Haverly, 180 Misc. 16, 42 N. Y. S. (2d) 217 (1943) Mexican 
divorce secured while there on vacation). 

45 When prohibition was a principle of the Constitution, conviction of viola- 
tion of the Volstead Act, though only for possession of illicit liquor for per- 
sonal use, stood on a different ground from other misdemeanors and barred 
admission to citizenship. United States v. De Francis, 60 App. D. C. 207, 50 F. 
(2d) 497 (1931) (illegal possession and sale); Turlej v. United States, 31 F. 
(2d) 696 (C. C. A. 8th, 1929) ; United States v. Villaneuva, 17 F. Supp. 485 
(Nev. 1936); United States v. Mirsky, 17 F. (2d) 275 (S. D. N. Y. 1926); 
In re Phillips, 3 F. (2d) 79 (S. D. Tex. 1924) (unlawful possession of a still 
without manufacture) ; In re Raio, 3 F. (2d) 78 (S. D. Tex. 1924) (posses- 
sion for personal use); In re Nagy, 3 F. (2d) 77 (S. D. Tex. 1924) (man- 
ufacture and possession for personal use); In re Bonner, cited note 12 supra 
(maintenance of a common nuisance, building where liquor was illegally sold) ; 
accord In re Trum, 199 Fed. 361 (W. D. Mo. 1912). 
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ship,** or was in contravention of an established policy of the United 
States.*7 Habitual violators of statutory crimes have also been denied 
citizenship,** and by the better view, the same result is reached even 
where public sentiment in the community does not favor enforcement 
of the statute.*® 


The Period Covered 


There is a definite split of authority as to whether the court is 
restricted in its inquiry to the period of five years mentioned in the 
statute,®° or is permitted to look beyond that period. One line of cases 
holds that the only test of moral fitness provided in the statute is 
whether the petitioner has behaved as a person of good moral charac- 
ter during five years immediately preceding the date of his petition.™ 

The contrary and majority view, which seems much more logical, 
is that the court is not necessarily limited in its inquiry to events 


46 In re Bocchiaro, 49 F. Supp. 37 (W. D. N. Y. 1943) (unpardoned felon 
who, if admitted, could not exercise the right of suffrage). 


*7 Even forgetting the moral character aspect of the crime, it was in contra- 
vention of the established policy of restrictive national quotas in the interest of 
prosperity and happiness of the United States. United States v. Clifford, 89 F. 
(2d), 184 (C. C. A. 2d, 1937) (conspiracy to smuggle an alien); In re Nybo, 
42 F. (2d) 727 (C. C. A. 6th, 1930) (smuggling an alien); cf. Ex parte 
Elson, 299 Fed. 352 (W. D. Tex. 1945) (operator of a saloon across the river 
in Mexico, patronized by United States citizens, not a violation of our laws 
but circumvention of them). 


48 United States v. Gerstein, cited note 19 supra; In re Hrasky, cited note 
11 supra; In re Spenser, cited note 8 supra; accord In re Centi, 211 Fed. 559 
(W. D. Tenn. 1914) (continued use of an illegally obtained naturalization cer- 
tificate after official advice that it was invalid); In re Di Clerico, 158 Fed. 
905 (E. D. N. Y. 1908) (knowing and habitual violation of the election laws). 
Contra In re Bookschnis, cited note 24 supra (knowing violation of the regula- 
tions regarding rebates contained in the Interstate Commerce Act); In re 


Capozzi, cited note 19 supra (traffic violations, no matter how numerous, no 
bar). 


#9 Unconcealed operation of a saloon in violation of the Sunday closing law, 
which had never been enforced because of adverse public sentiment, and where 
alien expressed willingness to obey the law, if enforced. United States v. Ger- 
stein, cited note 19 supra (until repealed by the legislature, laws should be 
observed by the people and enforced by the courts); cf. United States v. 
Hrasky, cited note 11 supra (front door closed, back door open indicating stealth 
and deliberate purpose to circumvent the law). Contra In re Hopp, cited note 
9 supra (alien’s conduct measured up to the standard of the average citizen in 
the community). See also Repouille v. United States, cited note 8 supra (can 
public sentiment and moral conventions be reliably determined?) (dissenting 
opinion). 

50 Cited note 1 supra. 


51 Petition of Zele, 140 F. (2d) 773 (C. C. A. 2d, 1944); accord Daddona 
v. United States, cited note 5 supra; Repouille v. United States, cited note 8 
supra; United States v. Clifford, cited note 47 supra; Petition of Sperduti, 
cited note 5 supra. 
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occurring within that period,® since that is only the minimum,® and, 
therefore, the granting of the petition is in the discretion of the court 
even if good behavior for the five year period is shown. The test 
is whether his moral character and mental attitude entitle him to 
citizenship, not the length of time the alien has resided in the United 
States without being convicted of a crime,®® and, therefore, the gov- 
ernment may inquire into the behavior of the applicant during all the 
time of his residence within the United States to ascertain his true 
character.*® 

It seems clear that the requirement of good moral character is a 
continuing one which survives the filing date of the petition for 
citizenship and persists up to and includes the date of the final hear- 
ing; and therefore, although the alien had maintained an exemplary 
character down to the time of filing the petition, a violation of the law 
while his petition was pending can warrant denial of his petition.*’ 
This was the interpretation even before the amendment* to the statute 
which was made in 1929.°° 


Effect of a Pardon,® Parole, Probation, or Expunging of Guilt Statute 


A few cases have held that a person convicted of a felony could 
never be admitted to citizenship unless unconditionally pardoned,® 
but most cases leave this to the sound discretion of the court.® 


52In re Lipsitz, cited note 38 supra. Approved (1949) 35 Va. L. Rev. 264. 
Accord In re Balestrieri, cited note 40 supra; Petition of Boric, 61 F. Supp. 
133 (Ore. 1945); Petition of Ludecke, 31 F. Supp. 521 (E. D. Mich. 1940) ; 
In re De Mayo, cited note 23 supra; United States v. Etheridge, cited note 34 
supra; In re Kornstein, cited note 29 supra; United States v. Bressi, 208 Fed. 
369, 372 (W. D. Wash. 1913); In re Bogunovic, 18 Cal. (2d) 160, 114 P. 
(2d) 581 (1941). 

58 Petition of Gabin, cited note 30 supra. 

54 In re Laws, cited note 7 supra; In re McNeil, cited note 18 supra; In re 
Ross, cited note 20 supra. 

55 In re Taran, 52 F. Supp. 535 (Minn. 1943). 

56 In re Spenser, cited note 8 supra. 

57In re Nybo, cited note 47 supra; Turlej v. United States, cited note 45 
supra; Petition of De Leo, 75 F. Supp. 896 (W. D. Pa. 1948); United States 
v. Jakini, cited note 36 supra; United States v. Konevitch, cited note 31 supra; 
United States v. Palmeri, 52 F. Supp. 226 (E. D. N. Y. 1943); In re Bonner, 
cited note 12 supra. 

58 Cited note 3 supra. “. . . and still is a person of good moral char- 
acter . . .” (Italics supplied). 

59 United States v. Marafioti, cited note 27 supra. 

6° This subject generally see Williston, Does A Pardon Blot Out Guilt (1915) 
28 Harv. L. Rev. 647. 

61 In re Bocchiaro, cited note 46 supra; In re De Mayo, cited note 23 supra; 
In re Capozzi, cited note 19 supra. 

62Daddona v. United States, cited note 5 supra; Petition of Sperduti, cited 
note 5 supra; In re Paoli, cited note 23 supra; In re McNeil, cited note 18 


supra. 
5 
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Although an opposite result is reached in deportation proceedings, 
the general rule is that an alien can be denied citizenship even though 
he has been unconditionally pardoned, since in naturalization pro- 
ceedings, the effect of a pardon is prospective, rather than retrospec- 
tive, i.e. although the pardon absolves him from guilt of the act, re- 
lieves the punishment, and relieves him of the legal disabilities conse- 
quent thereon, it does not change the past and cannot annihilate the 
fact that he was guilty of the offense. 

It seems logical that the same result is reached where parole® and 
probation® are involved. 

A similar question is presented under an expunging of guilt statute 
such as the one in California.“ The effect of this statute has been 
held to be retroactive, and the fact of the crime completely wiped out 
for the purposes of disbarment proceedings,* impeachment of a 
witness, and applying for a driver’s license,*® (no previous convic- 
tions for traffic violations). A similar result has been reached in one 
naturalization case’ on the theory that there was no fact, proved by 
competent evidence, of a conviction of an offense involving moral 
turpitude upon which the government could ground its objection to 
the alien’s admission to citizenship. This seems contrary to the 
usual approach, however, since it is ordinarily held that strict rules 
of evidence do not apply to naturalization hearings ;** and, ordinarily, 
where an act involving moral turpitude has been committed within the 
five year period, the fact that no judgment of conviction has been 
based thereon does not militate against a finding that proof of good 
moral character, during that time, has not been furnished.”* 


63 United States ex rel. Kowalenski v. Flynn, 17 F. (2d) 524 (W. D.N. Y. 
1927) (disabilities requiring deportation are removed by pardon, but possibly 
because of the serious penalty which results, whereas in naturalization proceed- 
ings a denial usually merely results in a longer probationary period). 

64In re Spenser; accord In re De Mayo, cited note 23 supra; In re McNeil, 
cited note 18 supra; In re Addis, cited note 33 supra; In re Capozzi, cited 
note 19 supra where the court said at p. 874 “A pardon lacks the cleasing power 
of baptism. It never seems to efface the stigma of conviction.” Contra Petition 
of Sperduti, cited note 5 supra; but see In re Paoli, cited note 23 supra. 

65“A subsequent parole, like a subsequent pardon, does not obliterate the 
ma merely abates the penalty . . . .” In re Trum, cited note 45 supra 
at p. ; 

86 In re Bookschnis, cited note 24 supra. 

87 California Penal Code § 1203.4 (unofficial). If defendant is placed on pro- 
bation, after the statutory probationary period, his plea of “guilty” can be 
changed to “not guilty” and the entire proceedings dismissed. 

68 In re Hickman, 18 Cal. (2d) 71, 113 P. (2d) 1 (1941). 

69 People v. Mackey, 58 Cal. App. 123, 208 Pac. 135 (1922). 

70 Sherry v. Ingels, 34 Cal. App. (2d) 632, 94 P. (2d) 77 (1939). 

71 In re Ringnalda, cited note 39 supra where the court said at p. 978. 

. . we should not deprive an alien, otherwise worthy, of this privilege 
(citizenship) by attaching to one of his acts a disability which the sovereign 
against whom he committed it has fully and entirely forgiven and wiped out.” 

72 In re Nybo, cited note 47 supra; In re Taran, cited note 55 supra. 

73 In re Bookschnis, cited note 24 supra. 
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A much more logical result was reached in a later California case.“ 
After explaining the real purpose of the statute,”* the court there held 
that although the willingness of the state to expunge the record of 
the crime may be persuasive in enabling the court to determine 
whether the character of the applicant is sufficiently good to permit 
his admission to citizenship, in determining the moral character of the 
applicant the court is not bound to disregard entirely the original 
act of the applicant in committing the crime. 


Can Time Spent in Prison, on Parole, or Probation Be Counted in 
the Five Y ears? 


Since good moral character is defined as that which measures up 
to the standard of the average citizen of the community in which the 
applicant resides,”* it would certainly seem that the good moral char- 
acter contemplated by the naturalization law can only be established 
during such period as the applicant is a free moral agent with the 
same liberties and the same limitations which are the common lot of 
other residents, and on this reasoning, it has been held that time spent 
in prison cannot be counted in the five year statutory period.” The 
same reasoning applies to parole’* and probation.” 

That there is a definite trend to the contrary cannot be denied, 
however deplorable that may be. This trend originated with the 
Balestrieri®®° case where the court, undoubtedly influenced by the 
hard facts,*! held that time in prison and on parole could be counted. 
Both the Daddona case (imprisonment)*? and the Sperduti case 
(parole)** adopt this view, pointing out that while it is true that 
the restraints of prison life (parole) circumscribe the applicant’s 
activities and render the opportunities to demonstrate good or bad 


74 In re Paoli, cited note 23 supra. 
75 “The section provides a worthwhile reward for reformation and good be- 
havior, and thus aids the State in the prevention of crime.” Jd. at p. 130. 

76 Supra note 9. 

77 In re McNeil, cited note 18 supra, accord In re Taran, cited note 55 supra. 

78“. | . a prisoner on parole is still serving a part of his sentence, the 
bounds of his confinement having been merely enlarged. . . .” In re McNeil, 
cited note 18 supra at p. 395. 

79 In re Bookschnis, cited note 24 supra. 

8° Cited note 40 supra. 

81 Applicant, who was convicted of murder as an accomplice, was a mere lad 
at the time of the killing, and there was grave doubt as to his participation 
therein. His uncle who actually did the act escaped and was never brought to 
trial. All during his incarceration and thereafter, the applicant’s conduct was 
exemplary; he was a model prisoner and trusty. His life sentence was later 
commuted, he was paroled, and then pardoned. 

82 See In re Di Clerico, cited note 48 supra where the court said at p. 907. 
“A person may be under indictment, may plead guilty, may serve a sentence, 
and during this time so live that he could be considered to be of good moral 
character, if the sentence were for a crime of which repentance and rectitude 
of life could show a reformation of character.” 

83 Both cited note 5 supra. 
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moral character somewhat different from those existing in the com- 
munity at large, nevertheless such life is not free from temptations ; 
and, therefore, while the fact that petitioner was in prison (on parole) 
for a large part of the prescribed period should be taken into con- 
sideration, it is not decisive as a matter of law. 

It has also been held that time spent on probation can be counted.** 


After Denial, When Can New Petition Be Filed? 


Conviction of a felony will, in extreme cases, be a bar forever to 
admission to citizenship, and the application will then be denied with 
prejudice,** but there is no definite rule, and, therefore, whether the 
application will be postponed or permanently denied, following a 
felony conviction, is in the sound discretion of the court.®* 

Although other rules have been suggested in isolated cases,*’ the 
main ones expressed are either five years from the date of the crime,** 
or five years from the date of the original naturalization hearing.®® 

The latter view appears to be the correct one since denial of the 
petition is a judicial determination that the applicant is not then a 
person of good moral character, and so proof of good moral character 
for a period of at least five years from the date of such denial should 
be required before another application can be filed. Waiting another 


five years is not a severe penalty, especially since the original petition 
was probably denied because the record was so bad, or so relatively 
recent, that there is a material doubt as to good moral character, 
which should be resolved in favor of the government, at least until 
after a longer period of residence in this country. 


84 Repouille v. United States, cited note 8 supra; In re Paoli, cited note 23 
supra; In re Ringnalda, cited note 39 supra. 

85In re Caroni, cited note 20 supra; In re Kornstein, cited note 29 supra; 
In re Ross, cited note 20 supra; In re Capozzi, cited note 19 supra. 

86“. | . the law does not impose a permanent disability, but only for the five- 
year period expressly stated, the denial is without prejudice to another applica- 
tion when time has removed the disqualification.” In re Trum, cited note 45 
supra at p. 363. Accord Daddona v. United States, cited note 5 supra; In re 
Taran, cited note 55, supra; In re Paoli, cited note 23 supra; In re McNeil, 
cited note 18 supra. 

87 Five years after termination of parole by pardon. In re McNeil, cited note 
18 supra; Five years after the pleas of guilty to an indictment. In re Guliano, 
156 Fed. 429 (S. D. N. Y. 1907). 

88 “T am aware that the statute imposing burden on an alien filing a natural- 
ization petition to establish good moral character during the five years imme- 
diately preceding the date of his petition should be liberally construed in cases 
which sanction forgiveness after the expiration of five years from the date of a 
disbarring deed.” In re Mogus, cited note 10 supra at 152. Accord Repouille 
v. United States, cited note 8 supra; Application of Polivka, 30 F. Supp. 67 
(W. D. Pa. 1939) ; United States v. Mirsky, In re Nagy, In re Trum, all cited 
note 45 supra; United States v. Dwyer, 170 Fed. 686 (Mass. 1909); In re Di 
Clerico, cited note 48 supra. 

89 In re Taran, cited note 55 supra; In re Hartman, 232 Fed. 797 (N. D. 
Iowa 1916); Jacobson v. United States, 343 Ill. 484, 175 N. E. 842 (1931). 
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Conclusions 


After investigating this subject, one can but note with regret the 
absence of any Supreme Court cases and the paucity of decisions at 
even the Circuit Courts of Appeal level. This results in a lack of 
strong precedents to guide the lower federal and state courts in their 
efforts to interpret the statute, and explains their conflicting decisions. 
In the interest of the alien himself, as well as the fair and efficient 
administration of justice, it would be desirable if appeals were taken 
to the higher federal courts and to the Supreme Court, if necessary, 
in cases where sharp controversies exist. 

It has even been suggested that the whole naturalization procedure 
be made administrative rather than judicial,®° but that hardly seems 
desirable unless the right of appeal to the courts is maintained. 

In granting citizenship the prime consideration always is the 
nation’s welfare, and not the applicant’s which is wholly secondary. 
An alien seeking admission to citizenship in the United States is 
asking a favor, the greatest within the gift of government. His appli- 
cation should be granted only if he clearly established that he has 
satisfied the qualifications. These are basic concepts expressed again 
and again in the cases. 

Although there is a modern trend toward liberality in granting 
petitions (especially where an act of forgiveness by the sovereign 
such as pardon, probation or parole is present) which has been carried 
to an extreme in the Sperduti and Daddona cases, a return to first 
principles would be desirable. 

James S. Rew. 


THE PRELIMINARY INVESTIGATION IN THE ARMy CouRT-MARTIAL 
SysTEM—SPRINGBOARD FOR ATTACK BY HABEAS CoRPUS 


I. Introduction 


A seemingly innocuous Article of War? which provides for certain 
investigative procedures to be followed prior to referring charges for 
trial before a general court-martial, in recent years, has been exten- 
sively utilized by military prisoners as a springboard for habeas 
corpus attack against the validity of their detention. The court- 
martial system, highly insulated against a direct attack against its 
proceedings proper,’ has proven more vulnerable to a flank attack 


90 Fields, Making Naturalization Administrative (1935) 15 B. U. L. Rev. 260. 

1 Article of War 70, 41 Star. 802 (1920), 10 U. S. C. § 1542 (1946); it is 
quoted in Part II of this note. 

2 Traditionally it has been held that the proceedings of courts-martial are not 
open to review by civil tribunals except for the purpose of ascertaining whether 
the military court had jurisdiction over the person and subject matter, and 
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on its preliminary proceedings. The rather strange result is that 
prisoners who would have no standing to complain of trial deficien- 
cies* have been released on the basis of pretrial irregularities.‘ 
There are two propositions upon which such flank attacks have 
been maintained: (1) Since courts-martial are creatures of statute, 


whether, having such jurisdiction, it had exceeded its powers in the sentence 
pronounced. Collins v. McDonald, 258 U. S. 416, 42 Sup. Ct. 326, 66 L. ed. 
692 (1922); Carter v. McClaughry, 183 U. S. 365, 22 Sup. Ct. 181, 46 L. ed. 
236 (1902); Ex parte Reed, 100 U. S. 13, 25 L. ed. 538 (1879); Dynes v. 
Hoover, 20 How. 65, 15 L. ed. 838 (U. S. 1857). See In re Yamashita, 327 
U. S. 1, 66 Sup. Ct. 340, 90 L. ed. 499 (1946) affirming the same principles in 
respect to a military commission. 

This traditional “hands off” policy seems to be founded upon the doctrine 
that military courts were created by Congress pursuant to its authority under 
the First Article of the Constitution “to make Rules for the Government and 
Regulation of the land and naval Forces”; that civil courts were created by 
Congress under the Third Article of the Constitution; and that since the two 
powers are separate, the systems created are separate and free from interference 
when proceeding within the limits of their jurisdiction. Ex Parte Milligan, 
4 Wall. 2, 18 L. ed. 281 (U. S. 1866); Dynes v. Hoover, supra; Ex Parte 
Dickey, 204 Fed. 322 (Me. 1913); United States v. Maney, 61 Fed. 140 (C. C. 
Minn. 1894). Thus military tribunals are not courts “with jurisdiction in law 
or equity” within the meaning of the Third Article of the Constitution. In re 
Vidal, 179 U. S. 126, 21 Sup. Ct. 48, 45 L. ed. 118 (1900). They are special 
legislative —e. established for the purpose of maintaining order and discipline 
in the armed forces. Creary v. Weeks, 259 U. S. 336, 42 Sup. Ct. 509, 66 L. ed. 
973 (1922); See Digest of Opinions of the Judge Advocate General of The 
Army, 1912-1940, pars. 576-7. The President, by virtue of his duty to see that 
laws are faithfully executed and his position as commander-in-chief of the 
armed forces, is the ultimate authority in connection with the convening and 
approving of such courts. Swain v. United States, 28 Ct. Cl. 173 (1893). A 
civil court can disturb an approved military judgment only upon finding it 
absolutely void for want of power; a judgment which is merely voidable be- 
cause of defective exercise of power possessed cannot be disturbed. Carter v. 
McClaughry, supra. 

The practical basis for this doctrine seems to be that military courts are 
bound in their procedure and operation by the customs and usages of war as 
well as by the statutory Articles of War (Martin v. Mott, 12 Wheat. 19, 6 L. 
ed. 537 (U. S. 1827)), that civil judges, unschooled in military law, are not 
as well qualified as military officers to review the proceedings of such tribunals 
(Smith v. Whitney, 116 U. S. 167, 6 Sup. Ct. 570, 29 L. ed. 601 (1886); Ex 
parte Henderson, 11 Fed. Case No. 6349 (C. C. Ky. 1878)), and that any at- 
tempt on their part to do so would tend to undermine military authority (United 
States v. Clark, 31 Fed. 710 (C. C. E. D. Mich. 1887) ). 

3 The rule that courts-martial are wholly free within the limits of their 
jurisdiction has caused the civil courts to deny relief in cases where the trial 
deficiencies were rather shocking. In one case a federal court denied relief 
even though it was clearly apparent that the court-martial had wholly disre- 
garded an applicable two year statute of limitations. In re Zimmerman, 30 

Fed. 176 (C. C. N. D. Calif. 1887). In another, the Supreme Court declined to 
disturb a court-martial conviction wherein the same officer had served as 
accuser, prosecution witness, and member of the court. Keyes v. United States, 
109 U. S. 336, 3 Sup. Ct. 202, 27 L. ed. 954 (1883). The court said (p. 340): 
“That the court-martial, as a general court-martial, had cognizance of the 
charges made, and had jurisdiction of the person of the appellant, is not dis- 
puted. This being so, whatever irregularities or errors are alleged to have oc- 
curred in the proceedings, the sentence of dismissal must be held valid when 
it is questioned in this collateral way.” 

4 The cases wherein this result has been reached are discussed infra, Part III. 
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and must comply with statutory requisites in order to have jurisdic- 
tion, failure to substantially comply with the statutory requirement 
of a preliminary investigation precludes the acquisition of jurisdiction ; 
(2) Failure to accord an accused soldier the preliminary investigation 
required by statute constitutes a denial of due process of law which 
vitiates the subsequent court-martial judgment. The argument 
against such attack is that the Article of War which requires the in- 
vestigation is directory in nature and has no bearing upon the juris- 
diction of a duly convened court-martial; that, consequently, irregu- 
larities or omissions in compliance with its terms are not within the 
proper scope of habeas corpus inquiry. 

The problem of whether such attacks should be entertained in the 
federal courts is one of considerable interest, particularly in this period 
when the mechanisms of military justice are undergoing close scru- 
tiny.’ It involves not only the question of statutory interpretation 


5 As a result of the rather considerable criticism which was leveled at the 
administration of military justice during the war several committees were ap- 
pointed by top Army and Navy officials to study the subject. The War De- 
partment Advisory Committee on Military Justice (Vanderbilt Committee), ap- 
pointed through the cooperation of the American Bar Association, was the best 
known of these groups. See Holtzoff, Administration of Justice in the United 
States Army (1947), 22 N. Y. U. L. Q. Rev. 1 for a discussion of the findings 
and recommendations of this Committee. See also Comment (1947), 33 
A. B. A. J. 40, 284. Studies of Naval Justice were made by the McQuire Com- 
mittee (1946), the Whie Committee (1946), the Ballantine Board (1946), and 
the Keefe Board (1947). For a comparison of the proposals made by these 
groups, see Publication No. 9209, Office of the Judge Advocate General, Navy 
Department, Synopsis of Recommendations for the Improvement of Naval Jus- 
tice. 

Studies were also made by special committees of the American Legion, Vet- 
erans of Foreign Wars, AMVETS, War Veteran’s Bar Association, and others. 
A Congressional subcommittee of the seventy-ninth (79th) Congress (the Dur- 
ham Committee) devoted more than a year to a detailed study of the Army 
system of justice. The subject was considered at length by the 80th Congress in 
connection with the revision of the Articles of War. See H. Rept. 1034, 80th 
Cong. Ist Sess. (1947), to accompany H. R. 2575, 80th Cong. (1947). 

The underlying evil found by the Vanderbilt Committee and many of the 
other groups was “command influence.” Holtzoff, supra, pp. 9-10. To remedy 
this it was proposed to divorce general courts-martial from command. Id. at p. 
12. This proposal was rejected by the Secretary of War for the reason that 

“the ends of military justice would be more effectively accomplished if ap- 
pointment of courts and initial review of cases were left in the officers exercis- 
ing command.” See Comment, 33 A. B. A. J. 319, 321. The theory apparently 
is that since the military commander is charged with ultimate responsibility for 
the discipline of his troops, he must have the power to appoint and review 
courts-martial as a necessary incident in discharging that responsibility. But, 
quaere, is not the power to prefer and approve charges and order trial sufficient 
to enable the commander to discharge his responsibility for discipline? It 
would seem that the trial itself is primarily a matter of justice rather than 
discipline. If justice is impaired through conscious or unconscious command 
influence over the court, that influence should be removed. It must be remem- 
bered that discipline without justice is a poor thing indeed. See Griffith, Jus- 
tice and the Army (1947) 10 Mop. L. Rev. 293, for a searching discussion of 
the conflict between the interests of justice and discipline in a military organ- 
ization. See also Karlen, The Personal Factor in Military Justice (1946) 
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of the preliminary investigation requirement, but also the broader 
question of the scope of inquiry properly allowable to test courts- 
martial judgments in habeas corpus proceedings in the federal courts. 
As will be noted, the controversy, however it may turn out, may be 
of importance in connection with the development of the current trend 
towards closer relationship between military tribunals and the federal 
judiciary.® 

It is the purpose of this note to trace out the boundaries of this 
development and attempt an evaluation thereof. The background of 
the enactment of the preliminary investigation into the court-martial 
system, and the Army’s interpretation of its nature and purpose will 
first be discussed. The interpretations given the Article by the 
federal courts which have considered it in habeas corpus proceedings 
will then be outlined, and an attempt to evaluate the various views 
will be made. In conclusion, a discussion of the significant features of 
the controversy will be given. 


II. The Enactment of Article of War 70, and Its Interpretation 
by the Army 


Prior to 1920, there was no formal pre-trial investigation in the 
Army court-martial system. Charges against a soldier could be pre- 
ferred by any commissioned officer of the Army, upon his own infor- 
mation or upon complaint of any other person, military or civilian. 
Such charges were then referred to the commander authorized to con- 
vene the appropriate court-martial, along with a letter of transmittal 
explaining the circumstances and recommending trial. The com- 
mander (convening authority) examined the charges, usually with 
the assistance of his staff judge advocate, and decided whether or not 
the accused should be brought to trial.” 

The preferring of charges, of course, impliedly included the duty 
to investigate, at least to the extent of ascertaining that they were 
supported by prima facie evidence.* The necessity of such investiga- 
tion was frequently commented upon in General Orders, and officers 


Vol. 1946 Wis. L. Rev. 394. The 1948 revision of the Articles of War (Pub. 
L. No. 759, 80th Cong., Act of June 24, 1948) and the presently proposed 
Uniform Code of Military Justice (H. R. 4080, 80th Cong. (1949)) both in- 
clude measures aimed at reducing “command influence” but leave the power of 
appointment and initial review of courts-martial with the military commander. 

6 This “current trend” is evidenced by the Article of War 70 cases them- 
selves, discussed infra: it was initiated by the cases discussed in note 22, infra. 

7 The preliminary procedure of preferring and approving charges, and re- 
ferring them to trial, prior to 1920, is set forth generally in Vol. 1, Winthrop, 
Miitary Law AND PRECEDENTS, 2nd ed. (1896), pp. 150-155. Although there 
were revisions of the Article of War in 1916 and 1918, the preliminary pro- 
cedure was unchanged. 

8 Jd. at p. 150. 
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who preferred frivolous and unfounded charges were subject to cen- 
sure and punishment.* Apparently, however, there were many in- 
stances in which baseless charges were preferred and tried, sometimes 
motivated by jealousies and differences of opinion among high rank- 
ing officers, sometimes caused by mere neglect to ascertain the facts.’ 
During the Congressional hearings and investigations on the subject 
of military justice following World War I, this was noted as one of 
the basic criticisms of the system.‘ In an effort to remedy this 
deficiency, Congress incorporated into the 1920 revision of the Articles 
of War several specific provisions relating to the process of initiating 
charges and bringing them to trial, included among which was the 
requirement of a pre-trial investigation, as follows: 


No charge will be referred for trial until after a thorough and 
impartial investigation thereof shall have been made. This inves- 
tigation will include inquiries as to the truth of the matter set 
forth in said charges, form of charges, and what disposition of 
the case should be made in the interest of justice and discipline. 
At such investigation full opportunity shall be given to the 
accused to cross-examine witnesses against him if they are 
available and to present anything he may desire in his own behalf 
either in defense or mitigation, and the investigating officer shall 
examine available witnesses requested by the accused. If the 
charges are forwarded after such investigation, they shall be 
accompanied by a statement of the substance of the testimony 
taken on both sides.** 


The Army at first took the position that the pre-trial investigation 
required by this Article was jurisdictional in nature. In 1924, in the 


®A number of examples are referred to by Winthrop, op. cit. supra note 7, 
on p. 151, n. 16, n. 19. 


10 Winthrop, loc. cit. supra at p. 151, notes the following remark by General 
Crook, in General Order No. 2, Department of Columbia, 1870: “It is to be 
regretted that the Department Commander should be called upon to convene a 
court-martial to settle differences of opinion and peccadilloes, between offi- 
cers. . . .” He also quotes General Washington, in commenting on a general 
court-martial case in 1780, as being pained with the several instances in which 
“personal pique has given birth to prosecutions as unjust as they were indelicate 
and improper.” 

11 See generally Hearings Before Subcommittee of Committee on Military 
Affairs of the Senate on S. 64 (1919), 66th Cong., Ist Sess. 


12 Article of War 70, 41 Strat. 802 (1920), amended by 50 Stat. 724 (1937), 
10 U. S. C. § 1542 (1946). 

The Articles of War were revised in 1948. The investigative provisions of 
Article of War 70 were incorporated verbatim into Article of War 46(b), the 
only change being the addition of one sentence according a right to counsel at 
the preliminary investigation. Pub. L. No. 759, 80th Cong., Act of June 24, 
1948, Sec. 222. The new Articles of War have been in effect since 1 February, 
1949. However, the old designation of the provision as “Article of War 70” 
will be used throughout this discussion since the controversy here covered ante- 
dates the revision. 





72 THE GEORGE WASHINGTON LAW REVIEW 


general court-martial case of Clark, the Board of Review of the Judge 
Advocate General Department held: 


A court-martial is without jurisdiction to try an accused upon 
charges referred to it for trial without having been first investi- 
gated in substantial compliance with the provisions of Article 
of War 70, and in such a case the court-martial proceedings are 
void ab initio.** 


Subsequent holdings of the Board of Review reached the same re- 
sult, though apparently upon the theory that failure to comply with 
Article of War 70 was per se an error injuriously affecting substan- 
tial rights of the accused rather than upon jurisdictional grounds."* 
Meanwhile, other procedural requirements of Article of War 70 were 
being held directory rather than mandatory, and of no effect upon the 
legality of the subsequent court-martial proceedings.’® Holdings as 
to the consequences of irregularities in the pre-trial investigation 
thereafter became more liberal.’* Finally in the case of Floyd, de- 
cided in 1943, the Board reviewed its previous decision, re-examined 
the apparent Congressional intent behind Article of War 70, and 
concluded that all its provisions, including the requirement of a 
pre-trial investigation, were directory only. It thereupon overruled 
the earlier cases which had held the pre-trial investigation jurisdic- 


tional and sustained Floyd’s conviction as legal, even though it ap- 
peared that no preliminary investigation whatsoever had been held.” 
The rationale of this decision appears to be that, if an accused has had 
a fair trial, any deficiency in pre-trial procedure is merely an injuria 
sine damno.'* This position has been consistently maintained by the 
Board of Review since that time,’® and is currently expressed as 
follows: 


The pre-trial investigation directed by Article of War 70 is for 
the benefit of the appointing and referring authority, and com- 
pliance with said article is not in any sense, jurisdictional. It is 
an administrative procedure prescribed by Congress for the pur- 


183CM 161728, CLARK (1924), Digest of Opinions of the Judge Advocate 
General of The Army, 1912-1940, p. 292. 

14CM 182225, KELLER (1928); CM 183183, CLAYBAUGH (1928). 

15 The first paragraph of Article of War 70 provides that charges must be 
signed and sworn to under oath of information or belief. In CM 172002, 
NICKERSON, it was held that failure to comply with this was not fatal error. 

16 The following errors were held non-fatal: no reinvestigation after changes 
had been made in the charges and specifications (CM 202511, GODFREY) ; 
report of investigation by telephone instead of in writing (CM 201563, 
DAVIS); investigation performed by accuser (CM 206697, BROWN). 

17CM 229477, FLOYD (1943), 17 Board of Review 149. 

18 A considerable portion of the Board’s opinion in the Floyd case is set forth 
in Henry v. Hodges, 76 F. Supp. 968, 972-3 (S. D. N. Y. 1948). 

19CM (ETO) 4570, HAWKINS (1945), 13 Board of Review (ETO) 57; 
CM (ETO) 6694, YARNECK (1945), 17 Board of Review (ETO) 163; CM 
323486 RUCKMAN (1947), 73 Board of Review 267. 
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pose of informing the appointing and referring authority as to 
the facts of an alleged offense against the Articles of War com- 
mitted by a member of his command to the end that he may de- 
termine the proper course of disciplinary action. It is directory 
and not mandatory in its operation and confers upon an accused 
no rights, the deprivation of which affects the jurisdiction of the 
court to which charges against him are referred for trial. And 
a fortiori, the failure of the appointing or referring authority to 
comply with the provisions of said article does not constitute 
ground for annulling a sentence by general court-martial other- 
wise valid and enforceable.”° 


III. Federal Court Interpretations of Article of War 70 


The Article of War 70 problem was first raised in the federal 
courts in the case of Hicks v. Hiatt," decided by the District Court, 
Middle District, Pennsylvania, on January 15, 1946. Hicks had 
been convicted of rape by a general court-martial in England, and 
was serving a 25-year prison term. In his petition for habeas corpus 
he complained of errors in all stages in the court-martial proceedings, 
including the preliminary investigation. The court, proceeding on 
the newly announced doctrine that a federal court on habeas corpus 
could look to the “fundamental fairness” of a court-martial conviction 
as well as a civil court conviction,** departed from the limited scope 
of inquiry theretofore applied in such cases and undertook an exten- 
sive review of the proceedings. It found a totality of errors “of such 
effect as to deprive Hicks of the substance of a fair trial,” ** and 
ordered him released.2* Though the preliminary investigation defi- 


20 CM 323486 RUCKMAN, cit. supra note 19. 

2164 F. Supp. 238 (M.D. Pa. 1946). 

22 This “doctrine” seems to have been initiated in the case of Schita v. King, 
133 F. (2d) 283 (C. C. A. 8th, 1943), where the court held that a writ of habeas 
corpus must issue in the face of uncontroverted allegations of a denial of due 
process of law in the court-martial proceedings under which the petitioner had 
been convicted. A year later it was elaborated upon in United States ex rel. 
Innes v. Hiatt, 141 F. (2d) 664 (C. C. A. 3d, 1944). The court there re- 
viewed the traditional non-interference policy of federal courts with respect to 
military courts, but went on to point out that “. . . the use of the writ of 
habeas corpus in the federal courts to test the validity of a conviction for crime 
by a civil court has been extended to those exceptional cases where the convic- 
tion has been in disregard of the constitutional rights of the accused and where 
habeas corpus is the only effective means of preserving such rights.” Jd. at 
pp. 665-6. It then remarked that the Fifth Amendment requires that court- 
martial as well as civil court proceedings be * ‘fundamentally fair,” and con- 
cluded that it is open for a civil court in habeas corpus to inquire into court- 
martial proceedings for the purpose of ascertaining whether minimal standards 
of fairness had been maintained. Jd. at p. 666. (These remarks proved to be 
dicta, since the lower court’s order dismissing the petition for habeas corpus 
was affirmed). 

23 Supra note 21 at pp. 249-50. 

24 Four days prior to the filing of this opinion the War Department had 
vacated the court-martial sentence of Hicks and restored him to duty. Because 
of this the court order actually entered dismissed the habeas corpus petition as 
moot. Jd. at p. 250, n. 28 
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ciencies were only a part of the “totality of errors” upon which the 
case was decided, the language used seemed to give jurisdictional sig- 
nificance to those errors alone. The court remarked that it is essential 
that the provisions of Article of War 70 be fully complied with, if a 
soldier is to enjoy a fair trial, and characterized the failure to accord 
Hicks the full benefit of such provisions as a denial of due process of 
law to him.” 

A somewhat different approach to the problem was taken by the 
Court of Appeals, Eighth Circuit, in the case of Reilly v. Pescor,?* 
decided in July of 1946. In that case it appeared that the petitioner 
had been convicted by an Army general court-martial on twelve 
charges. Three of these charges had been preferred after completion 
of the preliminary investigation, and no additional investigation as to 
the added charges had been performed. The court of appeals af- 
firmed the trial court’s dismissal of the petition for habeas corpus 
on the ground that the charges which had been investigated were 
sufficient to sustain the sentence. However, it considered the effect 
of noncompliance with Article of War 70 as to the three added 
charges and remarked “We therefore may concede without deciding 
that the Court-Martial was without jurisdiction to try the added 
charge(s).27 . . . It based this dicta upon an analogy between 
the preliminary investigation required by Article of War 70 and the 
preliminary investigation usually required by statute in states where 
prosecution by information as distinguished from indictment by grand 
jury is authorized, remarking that in the latter situation the require- 
ment is usually held to be mandatory and jurisdictional unless 
waived.”* It also relied upon the opinion of the Army Board of 
Review in the Clark case,”® without making any reference to the later 
decision which overruled it. 

The problem was brought into clear focus by the case of Anthony 
v. Hunter,®° decided by the District Court, Kansas, in 1947, wherein 
a prisoner serving a general court-martial sentence was released 
solely on the ground that Army authorities had denied him the full 
benefit of the procedure required by Article of War 70. Judge 
Melott, writing the unanimous opinion of the court, first quoted 
language of the Supreme Court in the case of McClaughry v. Dem- 


25 Td. at p. 249. 

26156 F. (2d) 632 (C. C. A. 8th, 1946). 

27 Td. at p. 635. 

28 Jd. at p. 634. 

29 Supra, note 13. 

3071 F. Supp. 823 (Kan. 1947). The case has been the subject of consider- 


able comment. See Note (1948) 57 Yate L. J. 483; Note (1948) 15 U. or 
Cur. L. Rev. 763; Note (1948) 32 Minn. L. Rev. 507. 
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ing** to the effect that courts-martial are creatures of statute and 
have no jurisdiction unless convened and constituted in entire con- 
formity with statutory requirements.** He then discussed the Army 
decisions as to the effect of non-compliance with Article of War 70 
(including the Floyd case), but dismissed them with the remark 
“little light is shed upon the problem by the conflicting administrative 
rulings.” ** Finally, he reviewed with apparent approval the inter- 
pretation given Article of War 70 in the Reilly v. Pescor opinion, and 
concluded as follows: 


The Congress, in its wisdom, has prescribed the procedure 
to be followed. It has stated categorically what must be done. 
Whether the failure to do the things required be construed as a 
defect precluding the acquiring of jurisdiction or whether the 
failure be held to deprive the accused of the due process contem- 
plated by the organic law, the result is the same. Relief should 
be granted by a court of general jurisdiction charged with the 
responsibility of inquiring into the legality of the detention of 
the accused.** 


Several later decisions of the federal courts seem to have taken a 
similar view in regard to Article of War 70, in open and direct dis- 
agreement with the Army interpretation.** In only one of these, 
however, was the petitioner ordered released solely upon the basis 


31 186 U. S. 49, 22 Sup. Ct. 786, 46 L. ed. 1049 (1902). 
32 Supra note 30 at p. 828. 
33 Td. at p. 830. 


34 Td. at p. 831. 

It is to be observed that the court, by using what appears to be a carefully 
chosen alternative, seemed to try to avoid a direct holding that Article of War 
70 is jurisdictional. However, that Article of War 70 is, in fact, jurisdictional, 
seems to be implicit in the decision, in spite of the evasive language employed. 
If failure to substantially comply with its terms be deemed a denial of due 
process per se, it would seem to be a priori a jurisdictional defect. 


35 In Henry v. Hodges 76 F. Supp. 968 (S. D. N. Y. 1948), the court specif- 
ically rejected the Army’s theory that defects in the preliminary investigation 
are injuria sine damno if a full and fair trial follows, and remarked “The 
failure to accord an accused this right appears to be jurisdictional rather than 
procedural.” The order of this court that the petitioner be released was there- 
after reversed on appeal. The Court of Appeals assumed arguendo that Article 
of War 70 was jurisdictional but found no lack of substantial compliance with 
its terms. Henry v. Hodges, 171 F. (2d) 401 (C. A. 2d, 1948). 

In Smith v. Hiatt, 170 F. (2d) 61 (C. A. 3d, 1948), the Court of Appeals, 
reversing the District Court, found that the Article of War 70 investigation 
had been neither “fair” nor “impartial” and ordered the petitioner released, ap- 
parently on the same general basis as that put forward in the Anthony case. 

The Court of Appeals, Tenth Circuit, indicated by way of dicta that it con- 
sidered Article of War 70 jurisdictional. Benjamin v. Hunter, 169 F. (2d) 512, 
514 (C. A. 10th, 1948). However, one of the judges of this court later cau- 
tioned against reliance upon “the isolated statement” made in that case in re- 
gard to Article of War 70. De War v. Hunter, 170 F. (2d) 993, 997 (C. A. 
10th, 1948), concurring opinion. 
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of deficiencies in pre-trial investigation, and that decision is currently 
pending review by the Supreme Court.** 

Equally substantial authority in the federal courts seems to hold 
that Article of War 70 is not jurisdictional, and that lack of com- 
pliance therewith does not constitute a deprivation of due process— 
at least not unless there is a resultant impairment of basic constitu- 
tional rights. The Court of Appeals, Seventh Circuit, in reviewing 
a case in which petitioner had asserted the court-martial which con- 
victed him was without jurisdiction because proper pre-trial investi- 
gation procedures had not been carried out,*’ first rehearsed the long- 
established doctrine that the inquiry in such cases is limited strictly 
to questions of jurisdiction, next remarked that recent Supreme Court 
decisions have indicated no intention of deviating from the rather 
strict limitations imposed by the earlier cases,** and concluded as 
follows : 


The record on this appeal establishes that appellant was, at 
the time of the offense charged, subject to military law and to 
trial for that offense by a general court-martial. Hence, if prop- 
erly constituted, there is no question as to the jurisdiction of 
meat... .” 


Later in the opinion the court said: 


If there was any relaxation of pretrial investigation require- 
ments not waived by appellant [and we are not convinced there 
was], it certainly was not of a nature seriously to impair any of 
his fundamental constitutional rights.*° 


This language seems to clearly indicate that compliance with 
Article of War 70 is not a requisite to the jurisdiction of a court- 
martial over a military offender, and that pre-trial deficiencies wre 
not, therefore, properly within the scope of inquiry of a civil court 
into a court-martial judgment; but it leaves the way open for action 
by the civil courts in extreme cases where the pre-trial deficiencies 
are so gross as to run afoul of the constitutional concept of “funda- 
mental fairness” or to seriously impair the accused’s basic right to 
prepare his defense. 


36 Humphreys v. Smith, 336 U. S. 695, 69 Sup. Ct. 830, 93 L. ed. 774 (1949). 
During the preparation of this note the Supreme Court reversed this case by a 
6 to 3 decision. Justice Black, speaking for the majority, held that Article of 
War 70 is not “an indispensible prerequisite to Army general court-martial 
jurisdiction.” 

87 Waite v. Overlade, 164 F. (2d) 722 (C. C. A. 7th, 1947). 

38 Jd. at p. 723. The court referred specifically to In re Yamashita, cited 
note 2 supra to support this statement. 

39 Jd. at p. 724. 


40 Ibid. 
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An even stricter view was taken in Arnold v. Cozart,*' decided a 
few weeks later by the District Court, North District, Texas. Arnold 
had been the “partner-in-crime” of Anthony, and the circumstances 
of his case apparently coincided with those of Anthony v. Hunter.** 
Yet his allegation that he had been denied due process of law as a 
result of deficiencies in his pre-trial investigation was summarily dis- 
missed with the following remarks: 


The court-martial was properly convened. It had jurisdiction 
of the offense and of the parties. The sentence was within the 
law. These facts being irrefutably established, the civil court 
may not. inquire further. [Citation omitted.] An habeas corpus 
may not act as an appeal nor as a criticizing springboard for the 
civil courts.** 


Though there are no cases which flatly rule that compliance with 
Article of War 70 is neither a jurisdictional prerequisite nor an essen- 
tial element of due process of law, there are some strong expressions 
by way of dicta or in dissenting opinions to that effect. The dicta 
remarks of Judge Learned Hand in the case of Becker v. Webster* 
are illustrative: 


A trial before a general court-martial, convened without any 
preliminary investigation under the Seventieth Article, would of 
course be altogether irregular; but the court might nevertheless 
have jurisdiction. Certainly such a trial would not deny to the 
accused “due process of law” in the broad sense that that phrase 
is sometimes used: i.e., that he must be fully advised of the 
evidence used against him; that he must have opportunity to 
cross-examine and answer; that he must have assistance of coun- 
sel; and that the judges must be without bias or commitment. 
The preliminary investigation is a creature of statute, which 
Congress need not have provided at all; for the Fifth Amend- 
ment expressly exempts courts-martial from the necessity of in- 
dictment. . . .*° 


It is thus seen that the courts are in wide disagreement as to the 
proper interpretation to be given Article of War 70. One line of 
authority seems to regard the Article as mandatory and jurisdic- 
tional; another considers it a procedural safeguard essential to due 
process of law; a third regards it as a directory provision which has 
no effect upon jurisdiction and is not necessarily an essential element 
of due process. The first two lines of authority are in direct opposi- 
tion with the interpretation given the Article by the Army in admin- 

4175 F. Supp. 47 (N. D. Tex. 1948). 

42 The court mentioned that the Anthony v. Hunter decision contained a full 
statement of the applicable facts of this case. Ibid. 

43 Jd. at p. 


48. 
44171 F. (2d) 762 (C. A. 2d, 1949). 
45 Id. at p. 764. 
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istering military justice. It is apparent that this diversity of opinion 
must be reconciled if widespread confusion and loss of prestige are to 
be avoided in the disposition of the increasing number of similar 
habeas corpus petitions. A critical evaluation of Article of War 70 
is indicated. 


IV. Evaluation of the “Jurisdictional” Interpretation of 
Article of War 70 


Let us first examine the proposition that substantial compliance 
with Article of War 70 is a condition precedent to the acquisition of 
jurisdiction by a court-martial. It is a simple and appealing solution. 
It ipso facto removes all doubt about the propriety of habeas corpus 
inquiry into pre-trial procedural irregularities, and gives forceful 
effect to the provisions of the statute. Congress enacted Article of 
War 70 in order to eliminate unnecessary trials on baseless charges, 
and obviously intended that its provisions be carried out. Should not 
the federal judicial power implement this express Congressional man- 
date by declaring void all proceedings in which it was not obeyed? 

This proposition assumes not only that Congress intended the 
procedure carried out in all cases, but also that Congress intended that 
failure to carry it out would preclude the acquisition of jurisdiction 
by the subsequent court-martial. The first assumption is obviously 
sound; the second not necessarily so. The mandatory language of 
the statute leaves no room for argument that compliance was intended 
to be merely discretionary or permissive. But the idea of permission 
or discretion is not involved in a “directory” construction any more 
than it is in a “juridictional” construction. The legislature in each 
case intends the prescribed procedure to be carried out. The question 
is simply the result which it was intended that omissions or variations 
should have upon the validity of the subsequent proceedings. It can- 
not, therefore, be inferred from the commanding language alone that 
the legislators intended Article of War 70 to be jurisdictional.** 

The language of the statute being inconclusive as to the effect in- 
tended to be given variations or omissions in the prescribed procedure, 


46 The distinction between a directory and a mandatory statute is clearly 
brought out by Sutton in his article Use of “Shall” in Statutes (1939), 4 Joun 
MarsHALL L. Q. 204. The author states (p. 213), “When ‘shall’ is construed to 
be directory, the idea of permission is not involved. The legislature directs the 
course of action to be taken, and the person or body undertaking to proceed 
under the statute is vested with no discretion to vary or omit parts or all of 
the designated procedure. The question is simply one of whether or not such 
variance or omission, if it occurs, will invalidate what has been done. If the 
court considers it necessary to follow exactly the outlined procedure, the statute 
is mandatory. If not, it is directory.” See also 2 Sutherland, Statutory Con- 
STRUCTION, 3rd ed. (1943), § 2801. 
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the inquiry must be extended.*”7 A test frequently applied in such 
problems of statutory interpretation is to inquire whether the pre- 
scribed action is “of the essence of the thing required” as opposed to 
a mere procedure for the “‘orderly conduct of business.” ** Basically, 
the “thing required” of the court-martial system is that it convict 
and punish guilty military offenders and acquit those who are not 
guilty, to the end that order and discipline be maintained in the Army. 
To ascertain whether the preliminary investigation is “of the essence” 
of that objective, it is necessary to see what role it plays in the 
judicial process of the court-martial system. 

The preliminary procedure of the court-martial system was 
changed by the 1920 revision of the Article of War only in that 
(1) the complainant could now be any person subject to military 
law, (2) charges had to be preferred under oath of knowledge or 
information and belief, and (3) the charges could now be referred 
to trial only after the military commander exercising general court- 
martial jurisdiction had caused the “thorough and impartial” investi- 
gation thereon to be made and had referred the case to his staff judge 
advocate for advice.*® The power of the military commander to make 
the actual decision as to whether or not a member of his command 
should be tried by general court-martial was left undisturbed.°° The 
officer whom the military commander appointed to conduct the pre- 
liminary investigation was given no authority to determine whether 





47 There is some authority for the proposition that statutes which do not 
prescribe the consequences of an omission or variation in the action ordered 
are directory rather than mandatory. See 59 C. J. p. 1075, and cases cited 
thereunder in notes 56, 57. The great majority of the courts, however, will 
inquire further and endeavor to ascertain the legislative intent, utilizing con- 
struction guides such as those hereinafter employed in this note. See 59 C. J. 
630-631, and cases cited thereunder in notes 30-33. 

#8 The leading case on the “essence test” is Rex v. Locksdale, 1 Burn 447, 97 
Reprint 394. It has been widely accepted in this country. 59 C. J. p. 1074; 
2, Sutherland, Statutory Construction, 3rd ed. (1943), § 2802. As pointed 
out by Sutton in Use of “Shall” in Statutes, note 46 supra, the dif- 
as)” comes in determining of what substance the “essence” is composed (p. 


49 All of these changes were incorporated into Article of War 70. The pro- 
visions quoted in Part II constitute only a portion of that Article. Prior to the 
1920 revision, Article of War 70 contained only provisions relating to the serv- 
ing of charges and the confinement of the accused pending trial. 39 Stat. 662 
(1916). 

50 There is no specific provision in the Articles of War that the convening 
or appointing authority is the only officer authorized to refer charges to trial. 
However, this is apparently deemed implicit in his authority to create the 
court-martial. See Winthrop, op. cit. supra note 7, p. 154; A MANUAL FOR 
Courts-MartTIAL, U. S. Army (1928), p. 4. (The latter publication was re- 
vised in 1949 to conform to the new Articles of War. The 1928 Manual is 
referred to in this note because it was in effect during the Article of War 70 
controversy herein treated). It would indeed be an anomaly to require a mili- 
tary commander, charged with ultimate responsibility for the discipline of his 
troops, to submit to the decision of his investigating officer as to whether or 
not men in his command should be tried by court-martial. 


6 


80 THE GEORGE WASHINGTON LAW REVIEW 


the accused should be held or discharged; his function is merely to 
make the required investigation and report its results to the military 
commander.*' No instructions were given as to the weight the mili- 
tary commander should give this report. All that was required was 
that the military commander have such a report available and that he 
obtain the advice of his staff judge advocate thereon prior to the time 
he exercised his discretion as to whether or not trial will ensue. 

It does not seem that this advisory proceeding is “of the essence” 
of the objectives of the court-martial system. Neither the investigat- 
ing officer nor the military commander are charged or empowered to 
determine the guilt or innocence of the accused. There is not even 
the requirement that the investigation disclose “probable cause” for 
trial. Its primary purpose seems to be to provide the military com- 
mander with a fair factual basis to guide him in the exercise of his 
discretion. It clearly facilitates the orderly disposition of military 
offenses and benefits both the accused and the court-martial system. 
But it is a procedure in the hinterland of the trial itself, with no inde- 
pendent force of its own to control either the trial or the decision as to 
whether or not there shall be a trial.*? 

A statutory provision is generally considered as directory where 
failure to carry out the prescribed action will not injure or prejudice 
the substantial rights of interested parties, and as mandatory where 
such injury or prejudice will result.** Some courts have taken the 
view that a primary purpose of Article of War 70 is to provide ac- 
cused soldiers with an opportunity to prepare their defense, and that 
this is a substantial right which is prejudiced by any material failure 
to comply with the required investigative procedure. Congress 
undoubtedly envisioned that the accused would be assisted in the 


51 Detailed instructions concerning the duties of the investigating officer un- 
der Article of War 70 are included in A MaNnuat For Courts-ManrTIAL, 
U. S. Army (1928), at pp. 24-26. 

52 Of course, as has been pointed out (Part II, supra), the military com- 
mander is under an implied duty not to order trial on charges which are un- 
supported by prima facie proof. But it is the military commander—not the in- 
vestigating officer—who makes the final decision as to whether or not such 
proof exists. He is not bound to accept the recommendations of the inves- 
tigator; nor is he bound to decide solely upon the facts revealed by the in- 
vestigation report. Though the investigation undoubtedly has great persuasive 
force in guiding the commander in the exercise of his discretion, it in no way 
limits or qualifies his power of discretion. 

58 Escoe v. Zerbst, 295 U. S. 490, 55 Sup. Ct. 818, 79 L. ed. 1566 (1935) ; 
Crane v. Board of Supervisors of Los Angeles County, 17 Cal. App. (2d) 360, 
62 P. (2d) 189 (1936); 50 Am. Jur., Statutes § 26. 

54 Hicks v. Hiatt, supra note 21. At page 249 it is stated, “. . . a primary 
purpose [of Article of War 70] is to enable the accused to prepare his defense. 
The soldier cannot avail himself of the means of procuring witnesses and 
pertinent testimony so readily available to a civilian defendant. Under such 
circumstances the employment of the investigative techniques prescribed by the 
Articles of War and the Courts-Martial Manual is essential if the accused sol- 
dier is to enjoy a fair trial.” See also Henry v. Hodges, cited note 35 supra 
(lower court decision) at p. 973. 
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preparation of his defense by Article of War 70, but it seems doubt- 
ful that this was its primary aim. This is certainly not regarded as 
the primary purpose of preliminary investigations in civil court sys- 
tems.®° An accused has a right to counsel and to a reasonable time in 
which to prepare his defense. But it has never before been considered 
that he has a right to a preliminary procedure which will develop all 
possible defenses for him.** If this were the intent of Congress, why 
did it provide only that “‘avaiiable” witnesses need be called, leaving 
the decision as to availability to the discretion of the military authori- 
ties, and why did it fail to provide any sanction to compel testimony 
of such witnesses as might be deemed “‘available”?°" It is significant 
that no preliminary investigation requirement has been incorporated 
into the Articles for the Government of the Navy, or the Coast Guard 
disciplinary statutes.** Certainly if Congress had intended to estab- 







55 See Orfield, CrrimINAL PROCEDURE FROM ARREST TO APPEAL (1942) p. 59. 
The author states that the Anglo-American type of preliminary investigation 
“has as its primary purpose the determination whether there is probable cause 
for holding the defendant for further proceedings. . . (emphasis added). 
See also People v. Woolsey, 13 Cal. App. (2d) 54, 56 'P. (2d) 557 (1936) ; 

State v. Whatley, 210 Wisc. 157, 245 N. W. 93 (1932), Note (1932) 99 
A. L. R. 749. 

56 In Smith v. Hiatt, cited note 35 supra, the court seems to assume that such 
a right does exist under the Article of War 70 investigation. Their conclusion 
that Smith’s preliminary investigation was inadequate seems to have been based 
primarily upon the fact that one Mrs. Kerry, a lady who might have been able 
to give important testimony in relation to the case, was not called as a wit- 
ness. The reasons for not calling Mrs. Kerry were given by the investigating 
officer as follows: “So far as from a prosecution standpoint it was not neces- 
sary. As far as from a defense standpoint I asked Smith if he wanted her and 
he said ‘No.’” (p. 64). The court remarked that this explanation “. . . can- 
not be said to account satisfactorily for the elimination, without at least rea- 
sonable inquiry, of this vital witness.” (p. 64). Judge Goodrich, dissenting, 
stated: “. . . I submit there is no basis for requiring that an investigation, 
in order to be thorough and impartial, seek out every person mentioned in con- 
nection with the affair under scrutiny. >. 

The interpretation of the majority as to what Article of War 70 requires in 
this respect is a departure from the rule applied to civil preliminary investiga- 
tions. It is well settled that in such proceedings, the magistrate need not ex- 
amine all witnesses for the state if he is satisfied with less. Morton v. United 
States, 79 App. D. C. 329, 147 F. (2d) 28 (1945), cert. den. 324 U. S. 875, 65 
Sup. Ct. 1015, 89 L. ed. 1428 (1945); State v. Whatley, cited note 55 supra. 

57 Art. 35, MANUAL For CourtTs- MarrIAL, Uz. S. Army (1928), includes the 
following: “The decision of the officer exercising summary court-martial juris- 
diction over the command to which the witness belongs as to availability is 
final. There is no provision for compelling the attendance of or for paying 
civilian witnesses.” 

58 Both the Navy (including the Marine Corps) and the Coast Guard require, 
by regulation or directive, that an ex parte investigation be conducted into the 
circumstances of any alleged offense which may be the proper subject of court- 
martial charges, and that a report of such investigation, along with any state- 
ment the accused may desire to make, be forwarded to the officer authorized 
to convene the appropriate court. U. s. Navy Regulations, (1920), arts. 197, 
200, 201; Naval Courts and Boards, (1937), sec. 342, 344; U. S. Coast Guard 
Commandant’s Circular 13-47. It is clear that these investigations are for the 
purpose of advising the convening authority. There have been no suggestions 
that they have any jurisdictional significance. 
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lish such a unique “right” in the soldier it would not have overlooked 
the other members of the armed forces. 

The analogy between the Article of War 70 investigation and the 
grand jury does not seem to support the conclusion that Article of 
War 70 is jurisdictional. Since the authority to decide whether or 
not a soldier shall be held for trial is vested in his commander, it is 
apparent that the Article of War 70 investigator does not, in any 
sense, serve as a grand jury. He may, perhaps, be more aptly com- 
pared with the federal committing magistrate who determines, in 
the first instance, whether there is probable cause for holding an 
accused for the grand jury. It is well settled that even where there 
has been no hearing at all before a committing magistrate, the error 
is not jurisdictional.*® Jurisdiction attaches when the grand jury 
finds a true bill, provided jurisdiction otherwise exists. The right 
to grand jury presentment was specifically exempted from members of 
the armed forces by the Constitution,“ perhaps for the reason that 
“a much more expeditious procedure is necessary in military than is 
thought tolerable in civil affairs.” ®* It is obviously incompatible 
with the basic principles of military organization that a commander 
should be required to rely on the judgment of his subordinates on 
matters affecting the discipline of his command. The commander 


himself is the soldier’s “grand jury,” and must remain so as long as 
ultimate responsibility for discipline is vested in him. It is well 
settled that habeas corpus is not available for the purpose of inquiring 
into the sufficiency of the evidence upon which a civil grand jury 
acts.** Since the military commander must consider the disciplinary 


59 Garrison v. Johnston, 104 F. (2d) 128 (C. C. A. 9th, 1939), cert. den. 
308 U. S. 553, 60 tas Ct. 107, 84 L. ed. 465 (1939) ; Moore v. Aderhold, 108 
F. (2d) 729 (C.C . A. 10th, 1939) ; Clarke v. Huff, 73 App, D. C. 351, 119 F. 
(2d) 204 (1941). CH. Goldsby v. United States, 160 U. . 70, 73, 16 Sup. Ct. 
216, 40 L. ed. 343 (1895). 

60 Kaizo v. Henry, 211 U. S. 146, 29 Sup. Ct. 41, 53 L. ed. 125 (1908). Cf. 
Matter of Moran, 203 U. S. 96, 104, 27 Sup. Ct. 25, 51 a ed. 105 
(1906) ; Harlan v. McGourin, 218 U. S. 442, 452, 31 Sup. Ct. 44, 54 L. ed. 
1101 (1910) ; Roche v. Evaporated Milk Ass’n, 319 U. S. 21, 26, 27, 63 Sup. Ct. 
938, 87 L. ed. 1185 (1943). 

61 See Ex parte Milligan, cited note 2 supra at p. 123. 

62 Creary v. Weeks, cited note 2 — at p. 343. 

63 United States v. Fitzgerald, 29 F “ ire (E. D. Pa. 1928); United 
States v. Morse, 292 Fed. 273 (S. D. N. 922). However, if it is clearly 
proved that there was no evidence 2 before the grand jury, the in- 
dictment may be quashed. Cox v. Vaught, 52 F. (2d) 562 (C. C. A. 10th, 1931). 

A classic statement of the power of discretion vested in the grand ‘jury is 
given in United States v. Fitzgerald, supra, at p. 575: “. . . the propriety of 
requiring a defendant to stand trial is one within the province of a grand 
jury to determine . . . The power of the grand jury is so well recognized in 
this respect that it may of its own motion, and upon what is known to its own 
members, determine that a trial should be had . . . It does no harm to a 
defendant, because, when the case comes to trial, and the evidence against him 
is developed, he then has the right to the judgment of the court of whether a 
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aspects of the case as well as the ground for the complaint it follows 
a fortiori that his decision should not be open to inquiry. It should 
be noted that this does not foreclose inquiry into instances of injus- 
tice in the court-martial system. The order to trial is primarily a 
matter of discipline. Whether or not justice is done depends upon 
the trial. 

The statutory preliminary investigation required by some states in 
prosecution by information has been regarded variously as jurisdic- 
tional or directory. A leading case for the jurisdictional view is 
People v. Bomar,®® decided by the California Court of Appeals in 
1925. In ordering the release of a petitioner on the ground that the 
court which tried him had no jurisdiction because the magistrate, prior 
to trial, had, at the request of the District Attorney, amended his find- 


ings so as to hold petitioner for a different offense, the court re- 
marked : 


Such practice would result, in legal effect, in wiping out pro- 
visions of the Constitution and the Penal Code providing for pre- 
liminary examination, and in clothing the district attorney with 
unlimited authority to file information against whomsoever in his 
judgment he might consider guilty of crime.” 


Without questioning the propriety of that view, it seems clear that 
it is inapplicable to the Article of War 70 problem. The District 
Attorney had authority only to prosecute such charges as the magis- 
trate found supported by probable cause at the preliminary investi- 
gation.** The military commander’s authority to order trial is not 
conditioned upon a finding of probable cause by the Article of War 
70 investigator. 

It would seem more plausible for the courts which construe Article 
of War 70 as jurisdictional to do so on the premise that Congress, by 
enacting Article of War 70, has established an express condition 
precedent to the military commander’s exercise of his discretionary 





case against him has been made out.” Since in the Army the grand jury 
function is entrusted to the military commander, it would seem that his power 
of discretion should be no less. 

64 See discussion in note 5, supra, as to the distinction between matters of 
justice and matters of discipline. 

6 Orfield, op. cit. supra note 55 at pp. 51-2; 22 C. J. S. Crim. Law § 332. 

66 73 Cal. App. 372, 238 Pac. 758 (1925). 

67 Td. at p. 760. 

68 Jd. at p. 759. The court stated, “The functions of the district attorney in 
the filing of an information are ministerial only. He has no power to file an in- 
formation for any offense other than that for which the defendant has been by 
the committing magistrate held for trial.” 

The California Penal Code has since been changed to authorize the district 
attorney to designate the crime to be laid in the information; however, the 
preliminary investigation must still show probable cause for holding the defend- 
ant for the crime selected. See People v. Bird, 212 Cal. 632, 300 Pac. 23 (1931). 
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power of ordering trial—that unless there is, in fact, substantial 
compliance with Article of War 70, the power to order trial does not 
arise and any attempt to exercise it is invalid. On the basis of just 
such an argument the Supreme Court, in Escoe v. Zerbst,®* held in- 
valid a court order revoking a petitioner’s probationary status. The 
statute left it solely to the discretion of the judge as to whether or not 
probation should be revoked, but required that the accused must be 
“brought before the court.” Since the judge had issued the order on 
the basis of information furnished by the probation officer without 
having the probationer brought before the court, the Supreme Court, 
reversing the two lower courts, ordered his release. The basis for 
this action was that the statute requiring the presence of the proba- 
tioner in court was mandatory rather than directory. However, 
since the only protection available to the probationer against oppres- 
sive and malicious action by the probation officer was his statutory 
right to be “brought before the court” prior to revocation of his 
probation, the situation is vastly different from our own. In our 
case, it is true, an omission or variation of the prescribed pre-trial 
procedure might possibly result in an order for trial which would 
not otherwise be given. But no penalty can be assigned until such 
time as the charges, after full and fair trial, have been proved beyond 
any reasonable doubt. If an accused soldier feels that variations or 
omissions in the preliminary investigation have prejudiced him, he is 
free, under Article of War 121,"° to apply for relief through Army 
channels. He may also raise objection at his trial, and if the injus- 
tice is substantial and proper action is not taken it is error on the 
trial which may be corrected on review.7! Thus, any injury he may 





69 Cited note 53 supra. 

70 Pub. L. No. 759, Sec. 243, 80th Cong., Act of June 24, 1948. This Article 
provides: “Any officer or soldier who believes himself wronged by his com- 
manding officer, and, upon due application to such commander, is refused re- 
dress, may complain to the officer exercising general court-martial jurisdiction 
over the officer against whom the complaint is made. That officer shall examine 
into said complaint and take proper measures for redressing the wrong com- 
plained of; and he shall, as soon as possible, transmit to the Department of 
the Army a true statement of such complaint, with the proceedings had there- 
on.” The earlier Article of War 121 was substantially the same. 

71In the subcommittee hearings on the new Articles of War, held in 1947, 
General Hubert C. Hoover, Assistant Judge Advocate General of the Army, 
was asked what could be done, under a directory interpretation of Article of 
War 70, about a case wherein the convening authority did not comply with the 
preliminary investigation requirements. The answer given was as follows: “If 
it appeared in the office of the Judge Advocate General that the man had been 
deprived of any substantial right, such as the presentation of testimony in his 
own behalf, or something of that kind, it would be possible for us to say that 
the error injuriously affected the rights of the accused and that the sentence 
should be vacated. The case of real injury would be rare. Ordinarily, guilt or 
innocence is and should be determined at the trial.” Hearings before the Legal 
Subcommittee of the Committee on Armed Services on H. R. 2575, 80th Cong., 
Ist Sess. (1947), p. 2059. 
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suffer through pre-trial irregularities, would generally be injuria 
sine damno; if not, remedies for correcting the injustice are available. 

In construing a statute as mandatory or directory, courts also look 
to the consequences of the construction, and apply the general prin- 
ciple that a reasonable operation was intended.** It would seem that 
a mandatory construction of Article of War 70 would weaken the 
effectiveness of the Army court-martial system and contribute nothing 
to justice.** A convicted soldier who could not complain of his trial 
proper may yet obtain his release on the basis of technical irregulari- 
ties in his pre-trial procedure.** The judgment of the responsible 
military commander on the scene as to the qualifications of the inves- 
tigator and the sufficiency of the investigation may be impeached by 
proof de novo years later by a federal judge sitting in a habeas 
corpus proceeding in another part of the world, and the prisoner re- 
leased without any regard to the merits of his trial.7*> Obviously this 
would undermine military authority and jeopardize the finality of 
courts-martial judgments. And how can justice be served by releas- 
ing a guilty man on the basis of pre-trial irregularities? The follow- 





72 United States v. Katz, 271 U. S. 354, 46 Sup. Ct. 513, 70 L. ed. 986 (1926) ; 
Vaughan v. John C. Winston Co., 83 F. (2d) 370 (C. C. A. 10th, 1936); 50 
Am. Jur., Statutes, § 377. Cf. United States v. American Trucking Ass’ns, 310 
U. S. 534, 543, 60 Sup. Ct. 1059, 84 L. ed. 1345 (1940). 

78 As to the effect of making Articles of War 70 jurisdictional, Secretary of 
the Army Royall, speaking at the Subcommittee hearings on the new Articles 
of War, had this to say: “The more legal technicalities we inject into the 
court-martial system—jurisdictional requirements, one of the principal things 
lawyers who are technical like to bring up on appeal—the more we are going 
to hurt the system. The reason the court-martial has done better in my opinion 
than any civil system that I know of, in reaching just results, is because we 
have kept those legal technicalities to a minimum. . . . The object of a sys- 
tem of justice ought to be to convict the guilty and acquit the innocent. The 
other things are merely details. Now, every time you inject some technical 
point in the criminal process, it is good for the lawyers . .. but... it 
doesn’t always promote justice.” Hearings, cit. supra note 71 at p. 1925. 

74 In this connection General Hoover, discussing the effect of making Article 
of War 70 jurisdictional, pointed out, “. . . if the investigation were not made, 
at least in substantial conformity with the requirements, we would have to set 
aside the sentence although the man came in and pleaded guilty. That illus- 
trates the point. It is an extreme case, of course.” Jd. at p. 2065 

75 This seems to be a departure from the established principle that the exer- 
cise of discretion conferred by statute on a public officer will be reviewed only 
if an abuse amounting to bad faith or fraud is shown. Martin v. Mott, 12 
Wheat. 19, 6 L. ed. 537 (U. S. 1827) ; Swaim v. United States, 28 Ct. Cl. 173 
(1893) ; Waller v. United States, 78 F. Supp. 816 (Ct. Cl. 1948). Even where 
executive or administrative action results in the immediate application of a 
penalty, the mere fact that the decision was wrong or that incompetent evidence 
was received and considered is not sufficient to justify court interference. Chin 
Yow v. United States, 208 U. S. 8, 28 Sup. Ct. 201, 52 L. ed. 369 (1908): 
United States ex rel. Vajtauer v. Comm’r of Immigration, 273 U. S. 103, 47 
Sup. Ct. 302, 71 L. ed. 560 (1927). The decision of the administrative officer 
will be upheld if there was some evidence to support it and no error so flagrant 
as to convince a court of the essential unfairness of the trial. Vajtauer v. 
Comm’r of Immigration, supra; Lloyd Sabaudo Societa y. Elting, 287 U. S. 
329, 53 Sup. Ct. 167, 77 L. ed. 341 (1932). 
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ing language used by Judge Learned Hand in dismissing a petition 
for habeas corpus founded upon irregularities in grand jury proceed- 
ings, aptly characterizes the situation : 


[To accede to the petitioner’s contentions] . . . would grant 
immunity to the relator for a crime of which, as the record now 
stands, he has been lawfully convicted; an immunity based in no 
sense upon the merits of the trial, but only upon the irregulari- 
ties in the accusation. Nothing could more effectively defeat 
the interests of justice.” 


It may be argued that regardless of the question of jurisdiction, 
Article of War 70 establishes an important procedural safeguard in 
the court-martial system, which would, in effect, become meaningless 
if violations were condoned by the courts, and that Congress could 
never have intended such a result. It would seem that such an argu- 
ment must proceed upon the premise that responsible Army officials 
would deliberately ignore this mandate of Congress if they felt that 
compliance was not essential to a legal conviction. Such a premise 
is obviously unsound.’* The only cases involving Article of War 70 
that have been brought to public attention are those in which viola- 
tions of the procedure have occurred. Undoubtedly in the vast ma- 
jority of cases the procedure is properly carried out, to the substantial 
benefit of both the accused and the court-martial system.”* Such 
deficiencies as do occur must generally be attributed to faulty adminis- 
tration or the unsettled conditions with which an Army is frequently 
met, rather than to any deliberate policy of non-compliance.”® Is it 
justifiable to jeopardize the force and finality of all courts-martial 
judgments, and let guilty men go free in order to vindicate isolated 

















76 United States ex rel. McCann v. Thompson, 144 F. (2d) 604, 608 (C. C. A. 
2d, 1944), cert. den. 323 U. S. 790, 65 Sup. Ct. 313, 89 L. ed. 630 (1944). 

77In 1947 the Secretary of War himself specifically enjoined responsible 
officers to enforce strict compliance with the terms of Article of War 70. See 
84 Army AND Navy JournaL 1355 (1947). 

78 In his testimony at the sub-committee hearings on the new Article of War, 
held in 1947, the Assistant Judge Advocate General of the Army stated, “I may 
say that the War Department feels that the pretrial investigation as at present 
required by Article 70 . . . has been of inestimable value in the administra- 
tion of military justice. To make a long story short, it eliminates most of the 
errors possible in preferring and disposing of charges. It prevents a great 
many trials and results in trials by inferior courts in a great many cases where 
the man might otherwise be tried by general courts martial. . . . I should like 
to say . . . that in my experience I have not seen more than a half dozen 
cases in which there has not been a reported investigation or an investigation in 
fact. Hearings, cited supra note 71 at pp. 2058, 2059. 

79 The conditions under which the Article of War 70 investigating officer 
had to work in the cases of Anthony and Arnold (discussed in Part III, supra) 
were described in Arnold v. Cozart, supra note 41, as follows: “During this 
time . . . actual warfare was in progress. The Army was on the forward 
move. Bullets were flying. Those who gathered the witnesses, as well as those 
who came and went, were in the firing zone of attacking snipers, as well as 
the other dangers and eventualities of active warfare.” (p. 48). 
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instances of administrative deficiency in the accusation stage of the 
proceedings? 

Summing up, the conclusion seems inevitable that the framers of 
Article of War 70 could not have intended it to be jurisdictional. The 
language of the statute does not require a jurisdictional construction ; 
the action prescribed does not go to the essence of the objectives re- 
quired; the establishment of absolute rights to the prescribed proce- 
dure could not reasonably have been intended; analogies with civil 
procedures point to a directory construction; the injury caused by 
variations or omissions is generally sine damno and, where not, ap- 
propriate remedy is available; the consequences of a mandatory con- 
struction would be to encumber the court-martial system with juris- 
dictional technicalities, expose it to constant attack, and undermine 
military authority without adding anything to justice; and a manda- 
tory construction is not essential to effective operation.*° 


8° The legislative history of Article of War 70 has not been discussed in this 
note for the reason that it seems to shed little light on the problem. On a 
“pick and choose” basis, it will furnish some support for either the jurisdic- 
tional or the directory view. On an over-all basis, it would seem wise to dis- 
card it as contradictory and generally lacking in probative force. (See Western 
Union Tel. Co. v. Lenroot, 323 U. S. 490, 65 Sup. Ct. 335, 89 L. ed. 414 (1945) ; 
Radin, A Case Study in Statutory Interpretation (1945), 33 Cautr. L. 
Rev. 219, 222-225). The arguments each way may be summarized as follows: 

Jurisdictional: The avowed purpose of the 1920 revision of the Articles of 
War was “. . . to establish Military Justice, and to regulate it by Law rather 
than by mere Military Command; . . . Law, to be effective for this purpose, 
must be law in its primary sense—a rule established beyond the control of the 
Department and the Army which are to administer it” (italics supplied). Sen- 
ate Committee Print of S. 64, 66th Cong., 1st Sess. (1919), p. 2, as quoted and 
cited by Ansell in Some Reforms in Our System of Military Justice, 32 YALE 
L. J. 146, 151. This purpose, when considered along with the mandatory 
language, “No charge will be referred . . . for trial until after a thorough 
and impartial investigation thereof shall have been made,” makes it clear that 
the preliminary investigation was intended as an absolute requirement rather 
than a mere directory proceeding. The Army itself interpreted the Article 
as jurisdictional, and persisted in that interpretation for more than twenty 
years (see Part II, supra). In 1937 Congress re-enacted the Article with a 
slight change (addition of the words “to a general court-martial” in the sen- 
tence quoted above), thereby affirming the jurisdictional interpretation and 
rendering it conclusive. 50 Stat. 724 (1937), 10 U. S. C. § 1542 (1946). The 
subsequent turn-about by the Army (case of Floyd, discussed in Part II, 
supra) cannot have the effect of changing the law. The fact that later Con- 
gresses may have treated the Article as directory has no probative value as 
proof of the intent of the Congress which enacted it. 

Directory: An intent to make Article of War 70 jurisdictional would logically 
have called for a clear expression to that effect, since it would constitute a 
radical and far-reaching change in court-martial procedure, unsupported by 
analogy to civil court procedure or by the court-martial of other services. 
There is no expression of such intent either in the Article itself or in its legis- 
lative history. The fact that Article of War 37 (41 Strat. 794 (1920), 10 
U. S. C. § 1508 (1946)), providing that proceedings of courts-martial are not 
to be set aside for errors of procedure unless substantive rights of the accused 
were injured, was enacted by the same Congress as part of the same revision 
affords affirmative proof that Congress did not intend that errors in the pre- 
scribed preliminary procedure would vitiate the court-martial proceedings. In 
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V. Evaluation of the “Due Process Interpretation” of 
Article of War 70 


This brings us to the proposition that failure to accord an accused 
soldier a preliminary investigation in substantial compliance with 
the terms of Article of War 70 constitutes a denial of due process of 
law which vitiates the subsequent court-martial proceedings. At the 
outset it should be noted that there is some question as to whether 
it is properly within the power of federal courts to test courts-martial 
proceedings for due process of law.* The “hands off” policy which 
was early enunciated and has been consistently maintained by the 
Supreme Court in regard to military tribunals seems to limit review 
of such cases to matters of formal jurisdiction alone.*? In Reaves 
v. Ainsworth,®* decided in 1911, the court said: 


Besides, what is due process of law must be determined by 
circumstances. To those in the military or naval service of the 
United States the military law is due process. The decision, 
therefore, of a military tribunal acting within the scope of its 
lawful powers cannot be reviewed or set aside by the courts.™ 


This view seems to have been reiterated as recently as 1945, when 
the court denied the habeas corpus petition of the Japanese General 
Yamashita.*® We shall, however, assume arguendo that in a situa- 


its original phraseology, Article of War 70 omitted the words “to a general 
court-martial” in the first sentence of the preliminary investigation provision. 
Under a jurisdictional construction, all charges, however minor and trivial, 
would have to be investigated in accordance with the prescribed procedure in 
order for jurisdiction to attach, a highly doubtful proposition. Seventeen years 
later Congress added the limiting phrase without making any reference to any 
ger aspect of the procedure or “rights” of the accused. 50 Srat. 
24 (1937), 10 U. S. C. §1542 (1946). See H. Rept. 1517, S. Rept. 65, 
75th Cong. (1937). In 1948 Congress, with full knowledge of the then cur- 
rent Army interpretation of the Article as directory in nature (See hear- 
ings, cit. supra, note 71, pp. 2058-2061), re-enacted its investigative provi- 
sions as part of Article of War 46, retaining the original phraseology ver- 
batim except for the addition of one sentence according the accused the right 
to counsel. Pub. L. No. 759, 80th Cong., Act of June 24, 1948, Sec. 222. All 
of these considerations conclusively indicate that the legislators who enacted and 
re-enacted Article of War 70 never intended that compliance with its investi- 
gative provisions should be a prerequisite to the attachment of jurisdiction. 

81 The doctrine of United States ex rel. Innes v. Hiatt, discussed in note 22 
supra, has not yet been sanctioned by the Supreme Court. Several note writers 
think it questionable that it will be accepted. Note (1948) 57 Yate L. J. 483, 
486; (1946) 13 U. of Cur. L. Rev. 494, 7 (1947) 33 Va. L. Rev. 505, 507. 
Cf. Note (1946) 40 ILL. L. Rev. 546, 552-3. 

82 See note 2, supra, for discussion of this po 

88 219 U. S. 296, 31 Sup. Ct. 230, 55 L. ed. et Mont). 

84 Jd. at p. 304. 

85 In re Yomashite, 327 U. S. 1, 66 Sup. Ct. 340, 90 L. ed. 499 (1946). There 
the court carefully considered the questions of formal jurisdiction raised by the 
petitioner, but passed over the serious allegations of denial of due process with 
the remark that “. . . the commission’s rulings on evidence and on the mode 
of conducting these proceedings against petitioner are not reviewable by the 
courts, but only by the reviewing military authorities.” Jd. at p. 23. See Note 
(1946) 44 Micu. L. Rev. 855; Note (1946) 40 Int. L. Rev. 546. 
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tion where an American soldier has clearly been denied the substance 
of a fair trial, and the injustice has been uncorrected by the military 
reviewing authorities, the present Supreme Court would not feel 
itself powerless to act. The doctrine that the writ of habeas corpus 
is limited to searching the face of the record for jurisdiction has been 
considerably cut away in recent years, and no valid reason is seen 
why court-martial judgments should not be subjected to the same 
inquiry applied to civil court judgments.** They are unquestionably 


86 Originally it was the rule in connection with civil as well as military judg- 
ments that habeas corpus would issue only for a detention without judicial 
process or for jurisdictional error. See Ex parte Watkins, 3 Pet. 193, 202-3, 
7 L. ed. 650, (U. S. 1830). By statute enacted in 1867 the writ was made avail- 
able for any detention in violation of the Constitution and laws of the United 
States, even though direct review of the restraint was prohibited. 14 Srar. 
385 (1867). The traditional jurisdictional test persisted long after the enact- 
ment of this statute, the courts apparently failing to recognize that the statute 
expanded the scope of the writ. However, its harshness was alleviated, at least 
in connection with civil judgments, by the device of extending the traditional 
meaning of the word “jurisdiction” beyond its normal bounds. Recently it has 
come to be recognized that the jurisdictional test is an outmoded guide, and 
that it is unnecessary to rationalize a deprivation of constitutional right in terms 
of jurisdiction before granting habeas corpus relief. Compare Johnson v. Zerbst, 
304 U. S. 458, 468, 58 Sup. Ct. 1019, 82 L. ed. 1461 (1938) (“If this require- 
ment of the Sixth Amendment is not complied with, the court no longer has 
jurisdiction to proceed. The judgment of conviction pronounced by a court 
without jurisdiction is void, and one imprisoned thereunder may obtain release 
by habeas corpus.) with Waley v. Johnston, 316 U. S. 101, 104-5, 62 Sup. Ct. 
964, 86 L. ed. 1302, (1942) (“. . . the use of the writ . . . is not restricted 
to those cases where the judgment of conviction is void for want of jurisdiction. 
. . . It extends also to those exceptional cases where the conviction has been 
in disregard of the constitutional rights of the accused, and where the writ is 
the only effective means of preserving his rights.”). However, until the doctrine 
of United States ex rel. Innes v. Hiatt (discussed in note 22, supra) there was 
no indication by the courts of a readiness to make similar extensions in inquir- 
ing into the validity of courts-martial judgments, and, as has been noted (note 
81, supra), the status of the United States ex rel. Innes v. Hiatt Doctrine is 
questionable. Thus it would appear that a dual standard has developed. See 
In re Yamashita, cit. supra note 85, at pp. 8-9. (For a full discussion of the 
expansion and development of writ of habeas corpus, see Note (1948) 61 Harv. 
L. Rev. 657. As to the reluctance of the courts to apply the expanded scope of 
os. K courts-martial judgments, see Note (1948) 15 U. or Cur. L. Rev. 
63, -7). 

It has been suggested as a possible reason for the more summary treatment 
accorded to habeas corpus petitions attacking military judgments that the Fifth 
and Sixth Amendments in toto are inapplicable to courts-martial. Note (1947) 
33 Va. L. Rev. 505, 506, relying upon Ex parte Quirin, 317 U. S. 1, 40, 63 Sup. 
Ct. 1, 87 L. ed. 3 (1942), Ex parte Milligan, cited note 2 supra, at p. 138 
(concurring opinion), and United States ex rel. Innes v. Crystal, 131 F. (2d) 576, 
577 (C. C. A. 2d 1943). The attitude of the Army seems to be that these 
and other Constitutional guarantees do not apply to courts-martial, but that 
courts-martial, though not bound by the letter, are “within the spirit” of the 
Constitution. Vol. 1, Winthrop, Mitrrary Law anp Precepents, 2nd ed. 
(1896), p. 241, n, 38; p. 430, n. 27; p. 605; pp. 1015-16. Up until 1920 the 
Navy took the same view. However the Judge Advocate General of the Navy, 
in Court Martial Order No. 48-1920 (Vol. I, Compilation of Court Martial 
Orders, 1916-1937, at p. 597), held that “all the amendments are applicable to 
persons in the land and naval forces in letter as well as in spirit, except the 
Sixth Amendment, and so much of the Fifth Amendment as relates to present- 
ment or indictment by a grand jury.” The Sixth Amendment continues to be 
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United States courts, deriving their authority under the Constitution, 
and their proceedings, however different from civil proceedings, can- 
not be suffered to derogate from basic standards of fairness inherent 
in the constitutional concept of due process of law. 

The question, then, is whether irregularities in the Article of War 
70 investigation can properly be the basis of habeas corpus relief up- 
on the ground of denial of due process of law, and, if so, under what 
circumstances? There have been cases where the due process clause 
has been held to require the release of prisoners, regardless of guilt, 
because of lawlessness of police or other officials in the pre-trial stages 
of the proceedings.*’ It would seem, however, that in all such cases 
the action has been based upon the effect of such pre-trial abuses and 
irregularities upon fundamental rights of the accused, rather than the 
fact that such irregularities took place.** The courts do not under- 


applicable “in spirit,” and its provisions are enforced. In Grafton v. United 
States, 206 U. S. 333, 27 Sup. Ct. 749, 51 L. ed. 1084 (1907), the Supreme Court 
specifically held that the double jeopardy provision of the Fifth Amendment is 
applicable to courts-martial, and from the rationale of that decision it would 
seem to follow that all constitutional safeguards not inconsistent with the mil- 
itary law or expressly exempted from application are equally binding on courts- 
martial. Many lower court decisions have either specifically enforced constitu- 
tional guarantees in favor of servicemen or, in the course of decision on other 
grounds, readily assumed that such rights do accrue to those in the military 
establishments. Wrublewski v. McInerney, 166 F. (2d) 243 (C. C. A. 9th, 1948) ; 

Young v. Sanford, 147 F. (2d) 1007 (C. C. A. 5th, 1945); Romero v. Squier, 
133 F. (2d) 528 (C. C. A. 9th, 1943); Sanford v. Robbins, 115 F. (2d) 435 
(C. C. A. 5th, 1940); Shapiro v. United States, 69 F. Supp. 205 (Ct. Cl. 
1947). See also Hicks v. Hiatt, supra note 21, and the cases cited and dis- 
cussed in notes 22 and 35, supra. 

It would seem that the real reason for the reluctance of courts to extend 
the full scope of habeas corpus inquiry in court-martial cases is to be found 
in the old and deeply rooted policy consideration that civil judges are unquali- 
fied to review military proceedings and that any attempt on their part to do 
so would undermine military authority. (See note 2, supra.) It may well be 
doubted that this is a sufficient basis for denying a soldier in the army of a 
democracy habeas corpus relief in those rare instances wherein he might have 
actually been denied the substance of a fair trial. As was pointed out by 
Justice Murphy in his vigorous dissent in the Yamashita case the Fifth Amend- 
ment guarantee of due process of law makes no exceptions; since the military 
lack access to the judiciary in the first instance, judicial review by habeas corpus 
should logically be wider in military than in civil cases, rather than narrower. 
In re Yamashita, cited note 85 supra, at pp. 26, 31 (dissenting opinion). 


87 Chambers v. Florida, 309 U. S. 227, 60 Sup. Ct. 472, 84 L. ed. 716 (1940) 
(conviction in state court by use of coerced confession) ; Smith v. O’Grady, 
312 U. S. 329, 61 Sup. Ct. 572, 85 L. ed. 859 (1941) (defendant induced by 
trickery and fraud prior to trial to plead guilty); Waley v. Johnston, 316 
U. S. 101, 62 Sup. Ct. 964, 86 L. ed. 1302 (1942) (defendant’s plea of guilty 
induced by threats and coercion by government agents prior to trial); Ash- 
craft v. Tennessee, 322 U. S. 143, 64 Sup. Ct. 921, 88 L. ed. 1192 (1944) (confes- 
sion obtained by third degree methods by police officers prior to trial). 


88 A comparison between McNabb v. United States, 318 U. S. 332, 63 Sup. Ct. 
608, 87 L. ed. 819 (1943) and United States v. Mitchell, 322 U. S. 65, 64 Sup. 
Ct. 896, 88 L. ed. 1140 (1944) illustrates the point. In each case there was a 
failure of the federal authorities to comply with the statutory requirements that 
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take to exercise their habeas corpus powers as an “indirect mode of 
disciplining the misconduct” *° of officials in the accusation stages of 
the proceedings. They are not concerned with “unrelated wrongdo- 
ing” ®° of police officers or other officials in the pre-trial stages, even 
where the accused would have been entitled to release on habeas 
corpus before trial because of such wrongdoings.** They act only 
where the abuses or irregularities complained of are “of such quality 
as necessarily prevents a fair trial.” °° On the basis of this standard, 
it is seen that even a complete omission of the Article of War 70 in- 
vestigation would not, of itself, vitiate the subsequent court-martial 
judgment. If the accused has been accorded fair notice of the charges 
against him, a reasonable opportunity to prepare his defense, the as- 
sistance of counsel, a full and fair hearing, and has been convicted 
only upon proven fact,®* what basic rights have been violated through 
the omission of the preliminary investigation? The omission undoubt- 
edly denies the accused of a process which the law prescribes, and 
might well be unfair to him. But does it prevent a fair trial? * 


persons accused of crime be taken before a Committing Magistrate for hearing, 
commitment, and bail within a reasonable time after arrest. The convictions 
in the former case were based in part upon confessions secured at the end of 
the illegal detention, after the accused persons had been subjected to a long 
period of inquisition. The Supreme Court, reversing, suggested that the con- 
fessions were probably involuntary and if so their use constituted a denial of due 
process of law; however, it predicated its action upon its power of supervision 
over standards of evidence and procedure in federal courts, pointing out that it 
would not become a party to such lawless conduct by law enforcement officials. 
In the latter case the confessions upon which the conviction was based were 
voluntarily made shortly after the arrest of the accused, before the elapse of a 
“reasonable time.” The fact that the accused was thereafter illegally detained 
under questionable circumstances for a period of eight days before being brought 
before the Magistrate was held not to require reversal. The court pointed out 
that the illegality of the accused’s detention did not retroactively change the 
circumstances under which the disclosures had been made. 

89 United States v. Mitchell, cited note 88 supra, at p. 71. 

90 Td. at p. 70. 


91 Lisenba v. California, 314 U. S. 219, 62 Sup. Ct. 280, 86 L. ed. 166 (1941). 
The court there assumed that the unlawful pretrial treatment of the petitioner 
constituted a denial of due process, and that he would have been entitled to 
habeas corpus relief had he gained access to a court. However it considered 
these violations only in respect to their effect upon the confessions which were 
offered in evidence. It remarked, “. . . petitioner does not, and cannot, ask 
redress in this proceeding for any disregard of due process prior to his trial. 
The gravamen of his complaint is the unfairness of the use of his confessions, 
and what occurred in their procurement is relevant only as it bears on that 
issue.” (p. 235.) 

92 Td. at p. 236. 


98 There are the elements which, according to Justice Rutledge, constitute 
“the heart of the security” of a fair trial. See In re Yamashita, cited note 85 
supra, at p. 79 (dissenting opinion). 

94 There are many cases wherein procedural violations or omissions of seem- 
ingly greater gravity than violations of Article of War 70 have been held no 
basis for habeas corpus relief. Ex parte Harding, 120 U. S. 782, 7 Sup. Ct. 
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There may, of course, be instances where the basic right of a soldier 
to a fundamentally fair trial is actually prejudiced by preliminary de- 
ficiencies. Such would be the case where the investigating officer 
tricks or coerces the accused into making admissions or confessions 
which are later used against him at the trial. Under some circum- 
stances, depriving the accused of his right to have witnesses called in 
his own behalf and to cross-examine witnesses against him at the 
preliminary investigation may conceivably deprive him of a fair op- 
portunity to prepare his defense and thereby prevent a fair trial. This 
might be the situation where the exigencies of an Army on the move 
make the preliminary investigation the only reasonable opportunity 
available to the accused and his counsel of inquiring into the evidence 
which must be met. Under such circumstances, if objection was made 
and overruled, and the error was not corrected by the Army review- 
ing authorities, there would seem to be a proper basis for habeas 
corpus attack. 

The courts which have taken the due process approach to the 
Article of War 70 problem seem to have applied a somewhat differ- 
ent standard than that applied in civil court cases. Briefly stated, 
they have tended to regard lack of substantial compliance with Article 
of War 70 as a denial of due process per se. In the Hicks ® case, for 
example, the court found that the investigation had not been “thor- 
ough,” chiefly because the investigating officer had failed to fully 
develop facts as to the complainant’s reputation for chastity. There 
was nothing in the record which showed that this in any way pre- 
cluded the accused from introducing such evidence. He had 39 days 
between arrest and trial in which to prepare his defense. He was 
assisted by counsel whose competence was not questioned. Presum- 
ably witnesses were available, since the trial was held in the area of 
the offense. Yet the court held that the lack of thoroughness of the 
preliminary investigation rendered Hicks “unable to properly prepare 
his defense,” and that this constituted a denial of due process of law 


780, 30 L. ed. 824 (1887) (petitioner denied right to compulsory process for 
obtaining witnesses in his behalf at the trial); McMicking v. Shields, 238 
U. S. 99, 35 Sup. Ct. 665, 59 L. ed. 1220 (1915) (petitioner denied the statutory 
period in which to prepare his defense) ; Ex parte Tucker, 212 Fed. 569 (Mass. 
1913) (judge advocate of court-martial permitted to be present during a closed 
session of the court in violation of statute); Garrison v. Johnston, cited note 
59 supra (complete omission of preliminary hearing required by statute). The 
test seems to be whether or not such errors “cross the jurisdictional line.” 
See Sunal v. Large, 332 U. S. 174, 179, 67 Sup. Ct. 1588, 91 L. ed. 1982 (1947). 
If we are correct in our conclusion that Article of War 70 is not “jurisdic- 
tional,” it would seem to follow that something more than mere errors or 
irregularities in compliance with its terms would have to be shown in order 
to justify habeas corpus relief. 


95 Supra note 21. 
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as to him.** In Smith v. Hiatt,®? the court concluded that the Article 
of War 70 investigation was unfair, because the investigating officer 
had assisted in the pre-charge investigation, had failed to call a 
material available witness at the preliminary investigation, and had 
later served at the trial as assistant trial judge advocate.** The court 
made no attempt to trace the actual effect of these irregularities upon 
the trial itself. It held that the pre-trial deficiencies alone required the 
release of the petitioner. The one case in which the pre-trial irreg- 
ularities might properly have been held a denial of due process was 
decided on the ground that Article of War 70 was jurisdictional.*® 

The conclusion, then, as to the due process proposition in regard 
to Article of War 70, is that irregularities in the procedure cannot 
constitute deprivation of due process per se, but may vitiate the sub- 
sequent court-martial proceedings if affirmatively shown to have 
fatally infected the trial. They could be vitiating per se only if the 
procedure is jurisdictional, a proposition which we have already re- 
jected. 


VI. Analysis of the Controversy and Its Significance 


Assuming now that we are correct in our conclusion that Article 
of War 70 is directory in nature and that irregularities in compliance 


96 Td. at p. 239. There were, of course, other errors upon which the court 


relied in reaching its result. However, it has been remarked—with good reason 
—that the decision “is based upon errors which fall far short of the deprivations 
of due process which the courts have required in previous habeas corpus cases 
applying the ‘fundamental fairness’ test.” (1946) 13 U. or Cur. L. Rev. 494, 


97 Cited note 35 supra. 

98 Smith had specifically stated that he did not want the witness called. (See 
note 56, supra). There was no proof whatsoever that the multiple roles of the 
investigator worked substantial prejudice to the accused. The pre-charge activi- 
ties of the investigator were performed in line of his regular duties as base 
Provost Marshall. His duties at the trial as assistant judge advocate (prose- 
cutor) were minor in nature and disclosed no indication of personal bias. 

99 Anthony v. Hunter, supra note 30. The “fundamental fairness” test may 
well have sustained the decision in the facts of this case. Anthony was tried 
at a place far removed from the scene of his alleged crime. He had no access 
to the witnesses against him prior to trial, since he had been on the move 
with his unit. He did not know he was to be tried until two days before the 
trial took place. His defense counsel, assigned the night before trial, was a 
medical officer with no court-martial experience. The witnesses he requested 
were not produced. The court remarked that these circumstances might have 
justified placing the decision on the ground of denial of due process, but chose 
instead to ground its action upon the narrow basis that Article of War 70 had 
not been substantially complied with. Jd. at p. 831. 

One note writer has remarked that while the facts of the Anthony case present 
a much stronger argument than the Hicks case that due process was denied, 
the court was wise from a tactical point of view in evading the due process 
question and basing its decision on the jurisdictional point. Note (1948), 15 
U. or Cur. L. Rev. 763, 767, 769. The author finds the jurisdictional interpre- 
tation of Article of War 70 “fundamentally sound,” and feels that it is “far 
from certain” how the Supreme Court would take the “due process” approach 
of the Hicks case. The Note is an interesting contrast to the views put forth 
in the present note. 
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with its terms would not, except in highly unusual cases, constitute 
a denial of due process, let us consider what factors existed which 
might have induced the erroneous conclusions which were reached by 
eminent federal judges. 

In the first place, the wording of Article of War 70 has a jurisdic- 
tional ring, in that it is mandatory in terms and accords rights which, 
in reference to trial procedure, have always been regarded as basic. 
(Right to be heard, right of cross-examination, etc.). This, of itself, 
would tend to create a strong initial impression of jurisdictionality. 
Secondly, the natural analogies between grand jury proceedings or 
the preliminary investigation often required as a step in prosecution 
by information proceedings would tend to support a jurisdictional 
interpretation if the true relationship of the Article of War 70 in- 
vestigation to the court-martial proceedings were not understood. 
Thirdly, the courts might well have been influenced by the popular 
dissatisfaction with military justice which became current in the post 
war period. The deficiencies in the operation of the system during 
the war which were disclosed by the many post-war investigations *°° 
may have led the courts to feel that closer federal court supervision 
was indicated in order to protect basic rights of servicemen. With 
such an attitude they might have been inclined to resolve any doubts 
as to statutory interpretation in favor of an interpretation which 
would allow them to circumvent the traditional non-interference rule. 
Finally, in some of the Article of War 70 cases, the judges might 
well have felt that, aside from legalistic questions, manifestly wrong 
results had been reached by the courts-martial and the reviewing au- 
thorities.°°" They were willing to depart from traditional bounds in 


100 See note 5, supra. In addition to “command influence,” the following 
major deficiencies were noted in the court-martial system: (1) failure to 
utilize lawyers for legal work and permitting legal work to be performed by 
laymen, (2) failure of courts-martial and military commanders to carry out the 
precepts of the Articles of War and the Manual for Courts-Martial, (3) gross 
inequality of sentences, (4) discrimination between officers and enlisted men. 
See Holtzoff, Administration of Justice in the United States Army, op. cit. 
supra note 5 at pp. 9-11 and p. 14. 

It should be noted, however, that the reports of the various investigating 
committees were not all to the bad. The Vanderbilt Committee, for example, 
had this to say regarding the system as a whole: “Almost without exception 
our informants said that the Army’s system of justice in general and as written 
in the books is a good one; that it is excellent in theory and designed to secure 
swift and sure justice; and that the innocent are almost never convicted and 
the guilty seldom acquitted. With these conclusions the committee agrees.” 


101 In the case of Hicks v. Hiatt, supra note 21, for example, the record con- 
tained a petition for clemency executed by the officer who had conducted the 
preliminary investigation, stating as follows: “Since the date of the trial, this 
office has been literally beseiged with offers of testimony from residents of 
Corby, who claimed to be able to prove that Mrs. Murray [Hick’s alleged rape 
victim] was a woman of unchaste and low moral character; and that on date 
which they would establish, she cohabited with persons other than her husband 
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order to correct such situations, illustrating, perhaps, the old maxim 
that a hard case makes bad law. 

The narrow question of the proper interpretation of Article of War 
70 is no longer, of itself, of any great moment. It is probably settled 
for the Supreme Court has ruled upon the Smith case.1°? In any 
event the question will probably be settled soon by enactment 
of the proposed Joint Code of Military Justice."°* This Code em- 
bodies detailed requirements as to a preliminary investigation, but 
expressly provides that irregularities or omissions in such investiga- 
tion shall not be the basis of nullifying a court-martial judgment.'* 
It also provides that any person subject to the Code who knowingly 
and intentionally fails to comply with its provisions shall be punished 
“as a court-martial may direct.” °° Whether mandatory or directory, 
it is likely that the Army is now exerting itself to the utmost to see 
that Article of War 70 is fully complied with (if indeed it was not 
doing so before). 

The real significance of the Article of War 70 controversy is that it 
is involved in most of the lower federal court cases which have 
evinced a willingness to break away from the traditional “hands off” 
policy with respect to military courts. If the Article of War 70 prob- 
lem has been erroneously handled, it might well jeopardize the future 
of the trend toward breaking down the barriers which insulate mili- 
tary courts from the federal judiciary. This would be unfortunate. 
The traditional doctrine needs amelioration. There seems to be no 
substantial basis for considering that the power of the federal courts 
to correct manifest injustices in military court proceedings is condi- 
tioned upon the finding of some formalistic jurisdictional defect in 
the proceedings. But the application of invasion tactics against the 
old doctrine in cases in which relief is unwarranted, either on a factual 
or a legalistic basis, cannot be expected to enhance the reform move- 
ment. In fact it furnishes the proponents of the status quo with am- 
munition with which to repulse further attack. They may well argue 


in illicit sexual intercourse.” The record also contained a petition for clemency 
executed by a large majority of the 2000 inhabitants of Corby, the town in 
which the crime was alleged to have occurred. /d. at p. 244, n. 14. 

It should be noted that all of the Article of War 70 cases which were decided 
in favor of the petitioner involved rape prosecutions. Rape is notoriously a 
crime difficult of convincing proof. 

102 The Supreme Court decided this case on 25 April, 1949, holding Article 
of War 70 not to be jurisdictional. See note 36, supra. 

103 This Code, if enacted, will establish a uniform system of military justice 
for all branches of the armed services. It is the result of a long and compre- 
hensive study into the whole subject, conducted by various joint service com- 
mittees. It was introduced in the House of Representatives on 7 April, 1949, 
as H. R. 4080, 81st Cong., 2nd Sess. 

104 Jd., Article 32. 

105 i‘ Article 98. 
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that the error of the Article of War 70 cases gives force to the prac- 
tical basis upon which the non-interference rule was formulated, name- 
ly, that military authorities are better equipped than civil judges to 
judge the sufficiency of military court proceedings. This may lead 
to an unqualified affirmation of the old rule, cutting off the as yet 
unsanctioned but eminently reasonable doctrine of United States ex 
rel. Innes v. Hiatt, that a federal court on habeas corpus is free to 
inquire into the “fundamental fairness” of a court-martial conviction 
as well as a civil court conviction. 
W. K. Earte. 


REcOvERY UNDER FEDERAL Tort CLrarms Act For PERsoNAL 
InyurrEs Or DeatH oF Minitary PERSONNEL 


One segment of the vast field of litigation induced by the passage 
of the Federal Tort Claims Act* consists of suits brought against 
the government by, or on behalf of, military personnel for injuries or 
death proximately resulting from the negligent acts of military per- 
sonnel or civilian employees of the government acting within the 
scope of their employment. The basic problem before the courts has 
been whether or not such a cause of action exists under the Federal 
Tort Claims Act (hereinafter referred to as the Act). If a cause of 
action does exist, query the courts, does this not open up a perilous 
avenue to disrupted discipline with resulting anarchy?* Or if a 
cause of action does not exist, on what grounds can such a holding 
be based, when admittedly the literal content of the Act is broad 
enough for myriad claims?* Until a recent decision of the Supreme 
Court allowing recovery* superseded prior holdings of lower courts, 
the diversity of opinion on this problem was creating an ambiguous 
and cluttered legal picture. And unfortunately even this most signifi- 
cant decision, lucid and forthright as it is, leaves vital questions. unan- 
swered. 

Before the final disposition of United States v. Brooks® by the 
Supreme Court the majority of cases held that there is no cause of 
action whatsoever, principally on the theory that the substantive law 
of the Act is in itself insufficient ground for a radical departure from 

160 Srat. 842 (1946), 28 U. S. C. §921 (1946), codified and re-enacted by 
Pub. L. No. 773, 80th Cong. as Tort Claims Procedure, 62 Star. 869 (1948), 
28 U. S. C. § 2671 (1948). 

2 Infra note 38, p. 845. “It is easy to conjure up the unfortunate results, in- 
cluding the subversion of military discipline. . . [which] would result in the 
devastation of military discipline and morale.” 

8 Jd. at p. 842. 


4 Brooks v. United States, 337 U. S. 49, 69 Sup. Ct. 918 (1949). Mr. Justice 


Frankfurter and Mr. Justice Douglas dissenting. 
5 [bid. 
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a long-standing and special relationship existing between the govern- 
ment and military personnel.* This relationship, the courts said, is 
evidenced both by the previous legislation relating to claims and by 
the elaborate and unique award and pension system evolved by the 
government for the exclusive benefit of military personnel.” Chief 
among the cases proponing this theory was Jefferson v. United States,® 
in which a former soldier brought an action against the United States 
to recover damages for injuries caused by the negligence of an army 
surgeon during an operation for a service-connected illness. Render- 
ing an opinion completely repugnant to his previous denial without 
prejudice of the government’s motion to dismiss,® Chestnut, J., held 
that the Act did not contemplate suits by soldiers and dismissed the 
action. In support of his dismissal, Chestnut, J., after conceding the 
action fell within the literal wording of the Act, read an implied ex- 
ception into it by virtue of other legislation and the special soldier- 
government relationship.’° 

In reviewing legislation other than the Act, the court, per Chest- 
nut, J., discussed the Public Vessels Act, ** which allows suits against 
the government for damages caused by a public vessel, and cited 
three cases which had been brought under that Act.—Dobson v. 
United States,’* Bradey v. United States,* and O’Neal v. United 
States **—all libels in personam in admiralty for personal injuries and 
death brought by seamen and officers on public vessels. Recovery 
was denied in each case on the ground that the compensable damage 
contemplated by the Act was damage caused by such ships to third 
persons who were not of her company. The decisions appear sound, 
but the actual legal relevancy between these cases and the principal 
case is doubtful. Even though the Public Vessels Act embraces 
claims for personal injuries or death to third persons,’* the inclu- 

6 Infra note 8, p. 713, quoting United States v. Standard Oil Co. of California 
(infra note 29 at p. 305), “‘Perhaps no relation between the Government and 


a citizen is more distinctively federal in character than that between it and mem- 
bers of its armed forces.’” 
7 Ibid. 


877 F. Supp. 706 (D. Md. 1948). 
974 F. Supp. 209 (D. Md. 1947). 
10 Supra note 8, pp. 712-13. 

11 43 Strat. 1112 (1925), 46 U. S. C. §781 (1946). “. . . libel in personam 
in admiralty may be brought against the United States . . . for damages caused 
by a public vessel of the United States. . 

1227 F. (2d) 807 (C. C. A. 2d, 1928), cert. den. 278 U. S. 653, 49 Sup. Ct. 
179, 73 L. ed. 563 (1929). 

18 151 F. (2d) 742 (C. C. A. 2d, 1945), cert. den. 326 U. S. 795, 66 Sup. Ct. 
484, 90 L. ed. 483 (1946). 

1926). F. (2d) 869 (E. D. N. Y. 1925), aff'd 11 F. (2d) 871 (C. C. A. 2d, 
15JIn New England Maritime Co. v. United States, 55 F. (2d) 674 (Mass. 

1932), it was held that the Act authorized recovery of damages for the death 

of a seaman on a merchant vessel resulting from a collision caused by a public 
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sion of claims thereunder by personnel of public vessels had not been 
the intent of Congress. Its intent had been explicitly stated. 


The chief purpose of this bill is to grant private owners of 
vessels and of merchandise a right of action when their vessels 
or goods have been damaged as a result of a collision with any 
government owned vessel, though engaged in public service, with- 
out requiring an application to Congress in each particular in- 
stance for the passage of a special enabling act.’® 


It seems clear from this statement, therefore, that cases arising 
under the narrow Public Vessels Act, which is not concerned with 
tort liability, should be given little value as precedents in determining 
suits brought under the Tort Claims Act. And the court itself inad- 
vertently strengthened this conclusion when it conceded that the 
Act is a broad, comprehensive one waiving sovereign immunity as to 
any claim not therein excepted from its operation.’” 

The court in the Jefferson case then turned to the partially repealed 
Military Claims Act ** and construed such repeal exactly contrary to 
the construction of the court in Samson v. United States.’° In sub- 
stance, the court advanced the argument that the partial repeal indi- 
cated the policy of Congress to exclude recognition of tort claims al- 
together in the Act although admittedly Congress had passed private 
relief bills to compensate for such claims.*® Moreover, it was the 
expressed intent of both the Senate and the House that this burden- 
some form of compensation be transferred from the Congress to the 
district courts.*' In addition, the Legislative Reorganization Act 


vessel. In American Stevedores, Inc. v. Porello, 330 U. S. 446, 67 Sup. Ct. 847, 
91 L. ed. 1011 (1947) recovery was allowed for personal injuries sustained by a 
longshoreman injured while working on a public vessel. 

16 Supra note 14, p. 870 (the court quotes a statement of Mr. Edmonds upon 
his submitting H.R. 9535, H. Rept. 913, 68th Cong., p. 1 (1925), the Public Ves- 
sels Act, to Congress). 

17 Supra note 9, p. 213. “But aside from the difference in wording -between 
the Public Vessels Act and the Suits in Admiralty Act and the Tort Claims 
Act, it is to be importantly borne in mind that the last mentioned Act represents 
a marked departure by the United States with respect to the waiving of sover- 
eign immunity. It is a comprehensive Act which, subject to the exceptions 
therein contained, acknowledges liability of the sovereign for injuries and dam- 
ages to property and persons generally where the damage results from negli- 
gence in the performance of duties by its employees. This comprehensive Act 
was passed subsequent to the various special Acts waiving immunity under 
certain conditions and to a limited extent, as in the Public Vessels Act and the 
Suits in Admiralty Act... . But outside of the specific exceptions, as 1- 
ready noted, it does apply to ‘any claim against the United States, for money 
only, accruing on and after January 1, 1945. 

1857 Stat. 372 (1943), as amended, 59 Stat. 225 (1945), 31 U. S. C. § 223b 
(1946), which authorized the Secretary of the Army to determine, settle, and 
pay any claims for damages not in excess of $1,000 “caused by military person- 
nel or civilian employees of the War Department or of the Army. . Re- 
pealed by Sec. 424(a), 60 Strat. 846 (1946), 28 U. S. C. §921 n. (1946). 

19 Note 52 infra. 

20 Supra note 8, pp. 712, 714. 

21 Note 55 infra. 
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of 1946,** of which the Act was a part, thereafter prohibited private 
relief bills for compensation which might be recovered in court.”* 
But the court felt that Congress must have meant “the ordinary run 
of tort claims affecting ordinary citizens” ** thus implying that torts 
suffered by military personnel are not “ordinary.” Has any court 
heretofore defined an “ordinary” tort? Or “ordinary citizen?” It 
is to be presumed that the milkman on his daily route is an ordinary 
citizen, but is he quite so ordinary when he delivers milk exclusively 
to an army post under army contract? Is the secretary who types 
for the Department of State under a temporary civil service appoint- 
ment more ordinary than the girl who types under a permanent 
appointment, or is the latter more ordinary than the Wave who types 
for the Department of the Navy? What are postmen, FBI agents, 
customs officials, superintendents of Indian reservations, forest rang- 
ers, youngsters in ROTC, public health doctors, students under the 
GI Bill of Rights receiving both subsistence and livelihood directly 
from the government, and so on? They obviously are not quite as 
ordinary as the grocery clerk who works for a private company. And 
yet do the courts preclude their recovery because they are not “ordi- 
nary citizens” in the strictest sense? They do not.*® How then 
could this court deny recovery to military personnel on such a 
ground? As the Supreme Court commented in its review of United 
States v. Brooks,”* “It would be absurd to believe that Congress did 
not have the servicemen in mind in 1946, when this statute was 
passed.” ** 

The court felt that its denial of recovery was fortified by the fact 
that the relationship of the government to its military personnel was 
a purely federal one and that it would be disruptive to this federal re- 
lation if the substantive tort laws of the states were invoked to per- 
mit recoveries by such personnel ** under the Act. It cited in sup- 


2260 Start. 812 (1946). 

23 Jd. Title I, Sec. 131. 

24 Supra note 8, p. 713. 

25 Infra note 38, p. 848; supra note 9, at p. 214. “It therefore clearly covers 
claims against the government by virtue of negligent acts of military person- 
nel . . . private citizens and even civilian federal employees who have not 
accepted benefits under the Federal Employees’ Compensation Act.” 

26 Supra note 4. 

27 Td. at p. 51. 

28 Supra note 8, p. 713. “But it would seem clear enough that injuries sus- 
tained by members of the armed forces of the United States during their service 
would not be within the general scope of the kinds of actions . . . because it is 
clear enough that such injuries did not constitute common law or statutory torts 
under the laws of the several States. Indeed it is not understandable how any 
State legislation could properly have affected the relations of the United States 
to members of its armed forces which, of course, depended purely on federal 
law.” And a review of Jefferson v. United States, supra note 9, in (1948) 61 
Hary. L. Rev. 550 stated that the relationship between the government and 
members of armed forces is a federal one exclusively to which state law is 
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port of this contention the case of United States v. Standard Oil Com- 
pany of California®® in which the dominant issue was whether the 
government was subrogated to the right of action of a soldier against 
a third person by reason of expense incurred by the government in 
caring for its soldiers under existing legislation. The Supreme 
Court ruled that such subrogation was not authorized in any statute, 
and that there was no good reason why the government should be 
indemnified in view of the appropriations made by Congress for this 
expense. This decision, although emphasizing the soldier-govern- 
ment relation for purposes of denying the government subrogation, 
would seem to be inapplicable where the soldier himself seeks re- 
covery against the government. As to the incongruity of applying the 
substantive tort rule of the state, where the injury or death occurs, 
to a distinctly federal suit (as would be the situation with military 
personnel)—is such application any more incompatible and difficult 
than in cases in which government employees sue? 

In further support of its argument pertaining to the special soldier- 
government relationship, the court enumerated the many benefits be- 
stowed by the government upon its military personnel which in the 
past had been deemed adequate to meet any contingency.*° It recited 
the pay “during incapacity and retirement” allowances, the low- 
premium insurance, medical attention, hospitalization, World War I 
benefits, all as being indicative of a relationship so sacrosanct as to 
preclude those within it from availing themselves of a remedial proce- 
dure which would afford adequate compensation heretofore denied 
to all citizens, military and non-military alike. With such digressive 
and circular reasoning the court read an implied exception into the 
Act saying that the express exceptions include 


claims which relate to certain governmental activities which 
should be free from threat of damage suits, or for which adequate 
remedies are already available,** 


and thus inferring that since military personnel have adequate reme- 
dies they are thereby excluded. There can be no logical reply to an 
illogical argument, but there can be a factual one, i.e., Congress con- 
sidered and deliberately rejected an exception that said: “Any claim 
for which compensation is provided by the Federal Employees’ Com- 
pensation Act, as amended, or by the World War Veterans’ Act of 


normally inapplicable; that it was unlikely that Congress intended to vary sol- 
diers’ rights of recovery from the government in tort according to the place 
of injury. 

29 332 U. S. 301, 67 Sup. Ct. 1604, 91 L. ed. 2067 (1947). 

30 Supra note 8, p. 711. 

31 Infra note 55, p. 30. 
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1924.”%. It seems obvious that Congress considered and rejected 
the exclusion of those with so-called “adequate remedies.” 

That an opinion as lucid and cogent as the one Judge Chestnut ex- 
pounded on the motion to dismiss ** could be so completely reversed 
by him a few months later is puzzling. The only clue to this about- 
face is to be found in the fact that the plaintiff had accepted an 
award of $138 monthly from the Veterans’ Administration. Al- 
though the court ruled that plaintiff’s first election to receive the 
award did not constitute such an election of remedies as to bar this 
suit, and that the award would be treated as a diminution of the 
amount of the verdict,** nevertheless, it clearly indicated that plain- 
tiff would have received more sympathetic treatment if he had not 
accepted the award when it said inter alia, 


I. . . have considered more fully the effect of other federal 
statutes . . .. The most important of these federal statutes are 
those relating to the Veterans’ Administration under which it 
now appears from the record in the case that the plaintiff is in 
receipt of a monthly disability allowance of $138.*° 


But the Supreme Court in United States v. Brooks ** held that there 
is nothing in either the Act itself or in the veterans’ legislation which 
provides for exclusiveness of either remedy; and on this ground re- 
fused to hold either remedy exclusive, thus rejecting the doctrine of 


election of remedies as applied to that type of case.** Acceptance of 


32H. R. 181 (which was introduced Jan. 3, 1945 and committed to the Com- 
mittee of the Whole House and ordered to be printed Nov. 26, 1945, 79 Cong. 
Ist Sess., Union Calendar No. 392 and which contained thirteen exceptions in 
the section which became section 421 of the Tort Claims Act, sec. 8 being subse- 
quently omitted when the others were written in as Section 421). 

Infra note 38, p. 849. “In my opinion the court is without power to write 
back into an act by interpretation a section which Congress has thus deliberately 
omitted. The only excuse for reading in an exception by interpretation is that 
Congress must be presumed to have intended that an exception apply; but 
Congress could not be presumed to intend that an exception apply, when it 
deliberately struck the exception from the act upon its passage.” 

33 Supra note 9, p. 211. “In construing and applying the statutory language 
we. . . have an affirmative section [Sec. 410(a): “any claim’] which literally 
is sufficiently broad to cover the instant case; . . . with the seeming result 
that the literal wording of the affirmative provision for liability should not be 
whittled down by construction unless there is some very controlling reason 
therefor.” (Brackets and italics supplied.) 

34 Supra, note 8, p. 710. 

35 Id. at p. 711. 

36 Note 4 supra. 

37 Parr v. United States, 172 F. (2d) 462 (C. A. 10th, 1949). A civilian 
government employee is barred from suing the government under the tort Act 
if he has already accepted administrative compensation under the Federal Em- 
ployees’ Compensation Act because the latter specifically provides that such 
claimant is bound by his election. But cf. American Stevedores Inc. v. Porello, 
cited note 15 supra, where it was held that the mere acceptance of compensation 
by a longshoreman under the Longshoremen’s and Harbor Workers’ Compen- 
sation Act, 44 Stat. 1424 (1927), as amended by 52 Srar. 1164 (1938), 33 
U. S. C. §§ 900-50 (1946), does not preclude a suit against the United States 
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the administrative award, however, even if held to be a conclusive 
election of remedies, would seem to have no legal bearing on whether 
there is a cause of acticn in the first instance. The view of the 
court in the Jefferson case in rejecting the doctrine of election of 
remedies appears more reasonable after a consideration of the entirely 
different purposes of the two remedies. Certainly an injured mili- 
tary person should not be concluded by accepting the certain compen- 
sation afforded administratively without regard to tort liability and 
he should be allowed to sue on the newly created right under the 
Act, if he so desires. There is no danger of double compensation. The 
amount recoverable at law is for a wrong and often amounts to more 
adequate compensation therefor than the award in the instant case 
suggests. 

A later case adhering, by the holding of the Circuit Court of Ap- 
peals, to the theory of the Jefferson case was United States v. 
Brooks,** briefly mentioned heretofore for having had certiorari 
granted therein by the Supreme Court. In this case two soldiers driv- 
ing their private car collided with an Army truck negligently 
driven by a civilian employee of the War Department with the result 
that one soldier was seriously injured and the other killed. After an 
award by the Veterans’ Administration in each case, the surviving 
soldier and decedent’s administrator brought suit under the Act. The 
district court awarded judgments for the plaintiffs which were re- 
versed in the Circuit Court of Appeals, Parker, C. J. dissenting. The 
majority said : 

It seems crystal clear that the claims here in suit fall literally 
within the comprehensive words “any claim against the United 
States, for money only” used in Section 410(a) of the Act,** 
without any specific limitation as to the classes of persons who 
have valid claims under the Act.*° 


under the Public Vessels Act, supra note 11, (1948) 61 Harv. L. Rev. 550, 551, 
concludes its review of Jefferson v. United States, supra note 9, that congres- 
sional policy has been to regard claims bills as a residual means of relief, to be 
denied those who have not exhausted other available remedies, such as pensions ; 
that retention of this policy under the Tort Claims Act would force claimants 
to apply for pensions before bringing suit, but would solve the question of the 
effect of a pension award upon the plaintiff’s cause of action in tort; that these 
pensions being automatically computed according to the degree of permanent 
disability, may thus only partially compensate for loss of earning power and 
may completely fail to requite any pain and suffering or injuries not resulting 
in permanent impairment; that the pension award could constitute either an 
absolute bar to recovery, a bar only to recovery for permanent disability as an 
element of damages or mitigation of damages; but that the absence of any pro- 
vision for dealing with overlapping pension and tort claims makes it questionable 
whether any such wrag ay was contemplated. 

38169 F. (2d) 840 (C. C. A. 4th, 1948). 

39 Note 63 infra. 

49 Supra note 38, p. 842. 
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Nevertheless, as had the Jefferson case, the court found an implied 
exception. In addition to reiterating the arguments relative to pre- 
vious legislation and the soldier-government relationship the majority 
opinion stressed that two of the exceptions to the Act are couched 
in terms of “nature” of claim and “locus” of claim and do not con- 
sider “claimants.”* But it would appear clear that to say “any 
claim” presupposes “any claimant.” 

The dissenting opinion in the Brooks case offered a succinct con- 
futation of the majority holding,*? and it was this dispassionate and 
unbiased view that the Supreme Court echoed almost in its entirety 
in its review of the case.** Parker, C. J. was on firm legal ground 
when he said, in effect, that it was for Congress to legislate, not the 
courts; that Congress had legislated, fully understanding yet reject- 
ing the exclusion of claims by military personnel; that the Act itself 
contained twelve exceptions and that under the doctrine of expressio 
unius est exclusio alterius no further exceptions should be written 
into it by the courts; ** that the implied exception operated unjustly 
in that the total recovered administratively for wrongful death by the 
mother of the decedent soldier amounted to only $448 whereas a 
civilian in the collision could recover full damages; that Section 
421(j),** excepting claims arising from combatant activities, shows 
that Congress intended to allow suits by military personnel provided 
they did not arise from combatant activities; that many other stat- 
utes in the past allowing claims against the government and contain- 
ing exclusion clauses as to military personnel were before the Com- 
mittee which drafted the Act, yet that body purposely did not insert 
such a clause; and last, that an implied exception amounted to no 
more than an unjust discrimination against soldiers without reason.*® 

In Troyer v. United States ** the action arose from combatant 
activities. The court held that the Act did not apply to military 


417d. at p. 844. 

42 Id. at p. 846 (dissenting opinion). 

43 Supra note 4, p. 51. 

44 Id. at p. 848 where Parker, C. J. (citing 50 Am. Jur. 455) states: “ ‘where 
express exceptions are made . . . the inference is a strong one that no other ex- 
ceptions were intended, and the rule generally applied is that an exception in a 
statute . . . excludes all other exceptions or the enlargement of exceptions made.’ ” 
This maxim was followed in Moore Ice Cream Co. v. Rose, 289 U. S. 373, 
377, 53 Sup. Ct. 620, 77 L. ed. 1265 (1933) ; Cunard Steamship Co. v. Mellon, 
262 U. S. 100, 128, 43 Sup. Ct. 504, 67 L. ed. 894, 27 A. L. R. 1306 (1923) ; 
Lapina v. Williams, 232 U. S. 78, 92, 34 Sup. Ct. 196, 58 L. ed. 515 (1914). 

45 Infra note 48. 

48 Supra note 38, pp. 846-850. “A reading of the exceptions will demonstrate 
that most claims which could cause trouble along the lines feared are expressly 
excepted; and, as for other claims it might well be thought that less harm 
would result from allowing a soldier to sue on them than from denying him the 
rights accorded to every civilian.” 


4779 F. Supp. 558 (W. D. Mo. 1947). 
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personnel in their relations with each other and did not authorize re- 
covery by one soldier for the negligent acts of another. But since 
the Act explicitly excludes injuries from combatant activities in time 
of war ** the court should have granted the motion to dismiss on this 
sole ground. And since the Act says “any claim,” *® meaning im- 
pliedly any claimant, as was noted, and defines employees as includ- 
ing military personnel whose negligent acts would subject the govern- 
ment to liability,°° the court appears to be erroneous in its reasons 
given to explain its correct result. 

Perucki v. United States™ involved an aggravation of a combat 
injury as a result of the negligence of a doctor employed by the 
Veterans’ Administration. The court denied relief on the ground 
that the injury was combatant and service-connected and on the 
strength of the Jefferson case. But here the fact that the plaintiff had 
been shot during the Italian campaign should have no bearing on his 
right to recover for injuries resulting from the negligence of the sur- 
geon who later held burning matches against his leg to test paralysis. 
The latter tort was distinct and did not arise from combatant activity. 

Before the final decision in the Brooks case authority for the 
hypothesis that a cause of action does exist under the Act was to be 
found in the case of Samson v. United States ** wherein suit was 
brought by the administrator for personal injuries and death of a 
soldier resulting from the negligence of a civilian driver of a War 
Department bus in which decedent was a passenger. The soldier 
was not in a leave status. In denying the government’s motion to 
dismiss the court held, in substance, that the suit was not barred be- 
cause decedent was a soldier; that his injuries and death were not 
incident to service and hence were compensable administratively or by 
private relief under the Military Claims Act ** which was partially re- 
pealed by the Act ;** i.e., since decedent was eligible for a private re- 
lief bill in Congress under the Military Claims Act for a claim exceed- 


4860 Strat. 845-846, Sec. 421(j), (1946), 28 U. S. C. §943 (1946), reenacted 
as 62 Stat. 984, 28 U. S. C. § 2680 (1948). 
49 Note 63 infra. 


50 60 Srat. 842-843, Sec. 402(b), (1946), 28 U. S. C. § 941 (1946), revised in 
62 Stat. 982 (1948), 28 U. S. C. § 2671 (1948). 

5180 F. Supp. 959, 960 (M. D. Pa. 1948). “A vast new field of litigation in 
the Federal Courts has been opened by the Federal Tort Claims Act. Few 
cases have been decided under the Act, and each new factual situation presents 
novel and difficult problems as to the construction and application of the Act.” 

5279 F. Supp. 406 (S. D. N. Y. 1947). 


53 Note 18 supra (1948) 61 Harv. L. Rev, 550, says that the Military 
Claims Act provides a partial remedy for negligence of military personnel, but 
expressly excepts claims by military persons for injuries incident to their 
service, and that this is evidence of Congressional policy to treat pensions as an 
exclusive remedy for personal injury claims. 


5460 Srat. 846-847, Sec. 424(a), (1946), 28 U. S. C. $921 n. (1946). 
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ing $1000 he was qualified to sue under the Act which supplanted 
that legislation; and that the expressed intent of Congress was to 
substitute suits under the Act for private relief bills®> thus allowing 
soldiers to recover under the new Act. 

Here the court reached a sound legal result but introduced a con- 
fusing limitation on the right of recovery, namely, injury or death 
“not incident to service.” Administratively and in a military sense 
the authorized travel was just as much the duty of decedent, and thus 
incident to service, as would be the carrying out of an order to fire 
a rifle. Under the Military Claims Act the term “incident to service” 
is used administratively in determining claims for property losses 
arising from service activities.°° But, as will be noted further, there 
is no reason for courts to cope with the gigantic task of distinguishing 
service from nonservice activity so far as determining the right of 
recovery under the Act, as the Act makes only one exception to the 
status of the injured or deceased soldier, i.e., that the claim shall not 
arise from combatant activities in time of war.°’ In fact, the question 
of whether or not the decedent was in a duty status is relatively in- 
consequential as military personnel are always in a duty status even 
while on leave; and for purposes of administering death gratuities 
and injury disabilities under veterans’ legislation®® benefits are barred 
only when death or injury results from misconduct or as a result of 
unauthorized absence. 

In Alansky v. Northwest Airlines, plaintiff’s intestate was an 
officer in a duty status on his way to a discharge point when the plane 
in which he was a passenger, operated by the airline company and 
owned by the government, crashed as a result of negligent mainten- 
ance by government personnel. The court, in denying the govern- 
ment’s motion for summary judgment, applied the unequivocal lan- 
guage of the section of the Act which, as previously noted, allows suit 
for “any claim.” © In a concise opinion the court further declared 
that it would not read into the Act an implied exception as to military 
personnel ; that the Act, in defining government employees as includ- 
ing military personnel * left no doubt as to the intent of Congress 
concerning who may sue; and that the court is bound by the policy 
of Congress even if such policy were intimated indirectly. 

55S. Rept. 1400, 79th Cong., p. 29 (1946). 

5610 CFR, 1947 Supp., 306.27. 

57 Note 48 supra. 

58 38 CFR 2.1065 (1937). 

5977 F. Supp. 556 (D. Mont. 1948). 

6° Note 63 infra. 

61 Note 50 supra. 

62 Accord: Johnson vy. United States, 163 Fed. 30, 32 (C. C. A. Ist, 1908), 
18 L. R. A., N. S. 1194 (in which Holmes, J. said, “The Legislature has the 


power to decide what the policy of the law shall be, and if it has intimated its 
will, however indirectly, that will should be recognized and obeyed.”). 
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The holding in this case is based upon the definition of “govern- 
ment employees” referred to in Section 402(b) of the Act. This sec- 
tion sets forth whose negligent acts will subject the government 
to liability for suit and does not mention who may sue: 


“Employee of the Government” includes . . . members of the 
military or naval forces of the United States... . 


It would appear, nevertheless, that this section indicates that mili- 
tary personnel and civilian employees are on the same footing under 
the Act as a whole and that Congress did not intend to distinguish 
between them. Surely if the government can liken its liability to 
that of a private individual, with all the incidental difficulties, as it 
did in Section 410(a)® of the Act, and can in the earlier section 
quoted explicitly refer to the military as its employees, it requires 
no radical perversion of the Act to hold that under Section 402(b) 
the military may sue as well as be sued. 

In reviewing the opinions of the majority holdings prior to the de- 
cision of the Supreme Court there arises the analogous picture of the 
tradition-bound conservative voter who, when confronted with a bond 
issue, sees only the dollar sign and immediately puts his X opposite 
“no.” In many of the majority decisions it would seem that the 
courts saw the phrase “military personnel,” decided “no” and, then 
constructed their holdings around the negative conclusion. Admit- 
tedly there was some justification for this juridical negativism be- 
cause of traditional separation of civil justice and military justice, but 
such unsympathetic reserve only obstructed that atmosphere of impar- 
tial objectivity which is due every citizen, whether civilian or military. 
The end of all litigation is the equitable and identical application of 
the law to all parties concerned; but when a court awards $5,000 to 
a civilian claiming recompense for an injury, and in the same suit 
denies a mother any indemnity but the $448 death gratuity which she 
had received from the so-called “comprehensive administrative system 
of compensation” “ the result is certainly a distortion of justice. The 
adroit legal pronouncements of the court were of no value to that 
mother, and certainly such result could not have been the intent of any 
Congress. Actually the expressed intent of Congress in passing the 
Federal Tort Claims Act was to provide for greater efficiency.* It 
could not promote efficiency to divide future claimants into two 


6860 Start. 843-844 (1946), 28 U. S. C. §931 (1946), revised by 62 Star. 
933 (1948), 28 U. S.C. ee). 1402(b), 2402, 2411, 2412(c), 2674 (1948). 

64 Supra note 38, Pp. 842, 843. 

65 Jd. at p. 842. “The purpose of the Legislative Reorganization Act of 1946, 
60 Strat. 812, of which the Federal Tort Claims Act is Title IV, is said to be: 
‘To provide for increased efficiency in the legislative branch of the Govern- 
ment.’ ” 
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classes, i.e., non-military and military, the former to recover, the lat- 
ter not to do so. 

In regard to the Act itself, it was argued that army and naval per- 
sonnel were not specifically mentioned as claimants in the Act.** This 
is true. But Congress of necessity made the Act broad and general. 
Military personnel are only a minor class of possible claimants and 
for Congress to have enumerated specifically each class or type of 
person and each class or type of claim would have increased the word- 
ing of the bill one-hundred fold. It was claimed also that to give the 
Act its full literal interpretation would be too radical a departure 
from previous legislation,®’ but the Act is not so radical as it is the 
most recent progression in the history of the relaxing of sovereign 
immunity from suit.** But even if it were a radical departure from 
previous law that should not have made it so suspect per se that the 
courts should appoint themselves guardians of tradition and over- 
rule the literal law in favor of such tradition. The only argument 
which saved the majority opinions in these cases from outright usur- 
pation of legislative authority was that of legal precedent, and this 
has been shown to be scant, fundamentally unsound, and based upon 
an admiralty relationship rather than the evident paternal relationship 
which exists between the government and all its citizens today. 

In following the dissent of Parker, C. J., in United States v. 
Brooks® and thus unequivocally sanctioning suits by servicemen for 
injuries “not incident to their service” the Supreme Court rendered 
impotent many major arguments of lower courts disallowing recovery. 
As had Parker, C. J., in the Circuit Court of Appeals, the Court re- 
lied mainly on the inclusion in the Act of twelve exceptions of which 
“None exclude petitioners’ claims.” *” As the Court said further, 


These and other exceptions are too lengthy, specific, and close to 
the present problem to take away petitioners’ judgments. With- 
out resorting to an automatic maxim of construction, such excep- 
tions make it clear to us that Congress knew what it was about 
when it used the term “any claim.” ™ 


66 Supra note 38, p. 845. 

87 [bid. 

68 According to the unofficial statement of the Justice Dept., military personnel 
are unquestionably eligible to sue the government under the Act for torts to 
their property committed within the scope of the employment of either civilian 
employees of the government or other military personnel. Although an admin- 
istrative remedy for such property claims not exceeding one thousand dollars 
is provided, this remedy in no way bars the suit at law when the claimant so 
elects (28 U. S. C. § 2675 (1948) ). 

69 Supra note 38, p. 846. 

70 Supra note 4, p. 51. 

71 Td, 
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Thus the Supreme Court overrode decisions governed at least in 
part by tradition-bound policy and approved the further relaxing of 
sovereignty from suit. 

But the Court, while settling the question of servicemen’s rights 
under the Act in one particular circumstance, i.e., “injuries not 
caused by their service . . .” left unsolved the problem of their 
rights “Were the accident incident to the . . . service. . ..” 7 The 
Court through dictum intimated that in such an instance they might 
not favor recovery : 


The Government’s fears may have point in reflecting congres- 
sional purpose to leave injuries incident to service where they 
were, despite literal language and other considerations to the 


contrary."® 

Evidently not realizing the inherent difficulty and even the unten- 
ableness of such a possible future view the Court refused to hand 
down a clear-cut answer of “recovery” or “no recovery” for all suits 
by servicemen under the Act and succeeded only in narrowing the 
problem to one of variable and perhaps arbitrary interpretation. As 
observed in the comment on Samson v. United States,’* in the major- 
ity of cases the line between injury or death incident to service and 
injury or death not incident to service is almost indistinguishable. 
There are few instances wherein a court, if it desired, could not on 
some ground hold the injury to be incident to service and hence not 
compensable under the Act. The Brooks case on its facts probably 
presented the strongest possible argument for recovery, but the 
Court should not have anticipated enough duplication of those facts 
to make for any substantial justice to servicemen at large. 

Having put this restricting limitation on recovery by the narrow 
confines of their decision, the court further confused the issue by fail- 
ing to provide any guiding criteria for placing an injury or death in 
one of the two categories, i.e., an injury or death incident or not inci- 
dent to service. The Court might have argued that a line of exclu- 
sion should be drawn where the injury is sustained as a result of the 
hazards of strictly military operations, for it is here that the soldier 
could be said to assume the risk, though it would not have been rea- 
sonable to say that he assumes the risk of all negligent acts of all 
government employees (including military personnel as defined in 
the Act) everywhere and at all times. The Court might also have 
applied the fellow-servant doctrine, though due to the vast number 
of employees such application would be unreasonable except within 


78 Ibid. 
™ Supra note 52. 
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a narrow military unit engaged in strictly military activity.° Thus 
the Court might have concluded that in claims arising from the haz- 
ards of strictly military operations, within a small operating unit 
(such as the firing of guns, bombing, and so on) where military per- 
sonnel are presumed to have assumed the risk, such personnel should 
be left to their administrative remedy; but that where the claim 
arises from activity not reasonably within the risks assumed in such 
unit, military personnel should be placed on an equal footing with 
civilians under the Act. 


Conclusion 


In the light of this Supreme Court decision the determination of 
future suits is uncertain. The courts could very easily treat the 
holding as one setting narrow definitive boundaries to recovery and 
with the ingrained conservatism apparent in some past decisions it 
is not unlikely that they will do so. Conversely, however, by hold- 
ings supporting even greater sovereign responsibility, the courts 
could treat the opinion as an inchoate one capable of dynamic devel- 
opment. The courts reasonably could eliminate the limitation sug- 
gested by the Supreme Court and hold that military personnel due 
to their vast numbers and extensive operations are co-workers who 
assume only accidents inherent in such operations but not “negligent 
acts” of any kind in any circumstance. 


WILLIAM A. SAVAGE. 


75 Accord: Comp. Gen. Dec. B-77926, 17 L. W. 2177 (1948) where a govern- 
ment employee who was injured through negligence of a fellow-employee while 
both were working at an army depot which had been ceded to the United States 
with the consent of the state in which the depot is located was barred from 


recovery under the Tort Claims Act by the state’s common law fellow-servant 
doctrine. 











RECENT CASES 


ADMIRALTY—RIGHTS OF LONGSHOREMEN AS “SEAMEN” UNDER 
THE MERCHANT Marine Act oF 1920.—The Maryland Drydock 
Company employed the plaintiff as a repairman to work ashore and 
on ships and drydocks in its yards at Baltimore Harbor. The plaintiff 
signed no articles, had never been at sea, worked by shifts, ate and 
slept on the land, and was not a member of the Seamen’s Union. 
While aboard a troopship which was being converted into a cargo 
carrier, he was injured as he helped unload scrap from one of the 
holds. His employer, the Drydock Company, paid him compensation 
for several months in accordance with the Longshoremen’s and Har- 
bor Workers’ Compensation Act. 44 Stat. 1424 (1927), 33 U. S. C. 
§ 901 et seq. (1946). The plaintiff now alleges himself to be a sea- 
man and as such has brought suit against his employer for additional 
compensation under the Merchant Marine Act of 1920 (Jones Act), 
41 Stat. 1007 (1920), 46 U. S. C. § 688 (1946). Held, that a re- 
pairman injured aboard a vessel afloat in navigable waters at a repair 
yard has no right of action as a “seamen” against the repair yard com- 
pany, his employer; and that his right of compensation from that 
employer exists only under the Longshoremen’s Act, supra. Allen v. 
Maryland Drydock Co., 1949 Am. Mar. Cas. 527 (Super. Ct. of 
Baltimore, Md. 1949). 

The plaintiff’s claim for relief is under the Jones Act, supra, which 
gives a right of action to any seaman injured through the negligence 
of his employer. The contention that plaintiff comes within the 
classification of seaman is founded in decisions of the Supreme Court 
sitting in admiralty. In its first consideration of the question after 
the passage of the Jones Act, the Court through Holmes, J., held that 
the term “seamen” is to be taken to include longshoremen who stowed 
freight in the hold of a vessel. Internat. Stevedoring Co. v. Haverty, 
272 U. S. 50, 47 Sup. Ct. 19, 71 L. ed. 157 (1926). It was stated 
that the Court could not believe that Congress intended to extend the 
benefits of the Jones Act to crew members and not to stevedores 
engaged upon the same maritime pursuits. 

Soon after this case the Longshoremen’s and Harbor Workers’ 
Compensation Act, supra, was enacted with resulting material changes 
in the status of maritime workers; crew members were barred from 
the operation of this statute, but other employees with duties more 
closely related to land were generally included within its purview. 
The Supreme Court, however, subsequent to the time that the Long- 
shoremen’s Act became law decided the Haverty ruling, supra, still 
held and that a stevedore could be legally considered a seaman under 
the Jones Act. Northern Coal Co. v. Strand, 278 U. S. 142, 49 Sup. 
Ct. 88, 73 L. ed. 232 (1928) ; Buzynski v. Luckenbach S. S. Co., 277 
U. S. 226, 48 Sup. Ct. 440, 72 L. ed. 860 (1928). 

The doctrine so firmly promulgated by the Supreme Court was 
followed by other courts of the land. Muilitano v. United States, 55 
F. Supp. 904 (S. D. N. Y. 1943) ; Lowrimoore v. Union Bag and 
Paper Corp., 30 F. Supp. 647 (S. D. Ga. 1939); Mahoney v. Inter- 
{ 110] 
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national Elevating Co., 23 F. (2d) 130 (E. D. N. Y. 1927) ; Michi- 
gan Furniture Co. v. Southern Pac. Co., 158 Misc. 781, 287 N. Y. S. 
178 (1936) ; Colonna Shipyard v. Bland, 150 Va. 349, 143 S. E. 729 
(1928) ; Tuccillo v. John T. Clark & Son, 104 N. J. Law 122, 139 
Atl. 58 (1927). 

The first trend away from the foregoing line of decisions can be 
seen in Nogueira v. N. Y..N. H. & H. R. Co., 281 U. S. 128, 50 
Sup. Ct. 303, 74 L. ed. 754 (1930). A harbor worker was hurt while 
loading freight aboard railway cars on a car floating in navigable 
waters. The Court recognized its holdings in the Haverty and Strand 
cases, supra, but ruled that, as between state workmen’s compensa- 
tion and the Longshoremen’s Act, the latter offered the proper rem- 
edy. The doctrine that stevedores may be seamen was not specifically 
overruled, and shortly thereafter it was reaffirmed in Uravic v. Jarka 
Co., 282 U. S. 234, 51 Sup. Ct. 111, 75 L. ed. 312 (1931). This case 
and apparently all previous Supreme Court decisions on the point 
were determined on facts which arose prior to the enactment of the 
Longshoremen’s Act, but no mention was made in the opinions of the 
possible influence of the new statute. 

Additional decisions were handed down by the Court which could 
be construed as continuing the Haverty view that longshoremen might 
be termed seamen. See South Chicago Co. v. Bassett, 309 U. S. 251, 
257, 60 Sup. Ct. 544, 84 L. ed. 732 (1940) ; Puget Sound Co. v. Tax 
Commission, 302 U. S. 90, 92, 58 Sup. Ct. 72, 82 L. ed. 68 (1937) ; 
Warner v. Goltra, 293 U. S. 155, 156, 55 Sup. Ct. 46, 79 L. ed. 254 
(1934). Circuit Judge Mahoney surveyed these cases and wrote 
¥ . we feel constrained to hold that one who does any sort of 
work aboard a ship in navigation is a ‘seaman’ within the meaning 
of the Jones Act.” Carumbo v. Cape Cod S. S. Co., 123 F. (2d) 
991, 995 (C. C. A. Ist, 1941) (setting forth the decisions). 

At the same time authority was building up that stevedores could 
not sue as seamen and were restricted to the remedies of the Long- 
shoremen’s Act. Panama Agencies Co. v. Franco, 111 F. (2d) 263 
(C. C. A. 5th, 1940) ; Silva v. Gorton Pew Fisheries Co., 303 Mass. 
531, 22 N. E. (2d) 31 (1939) (listing the authorities). The theory 
of these cases rested in the wording of Section 905 of the Longshore- 
men’s Act that the liability of the harbor worker’s employer under 
that statute “. . . shall be exclusive and in place of all other liability 
of such employer ....” The construction placed upon this passage 
was that it in effect had superseded the Haverty case. 

The situation in 1945 was one of uncertainty. Whether or not 
stevedores retained the Jones Act remedies had strong support on 
both sides. A Circuit Court of Appeals hedged that the ‘“‘One conclu- 
sion that can be safely drawn from the numerous cases is that the 
term ‘seamen’, used in various Acts, as well as the term ‘members of 
the crew’, used in the Longshoremen’s Compensation Act . . ., are 
flexible terms, the meaning of which depends upon the circumstances 
in which they are used and the purpose of the particular statute in 
which they occur.” Walling v. Bay State Dredging & Contracting 
Co., 149 F. (2d) 346, 351, (C. C. A. Ist, 1945). Two cases were 
then heard by the Supreme Court which put the issue squarely before 
it. Both decisions were announced April 22, 1946. 

8 
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In the first, a longshoreman employed by an independent stevedore 
contractor was injured, while on a pier loading cargo into a ship 
alongside, by a falling piece of the vessel’s equipment. It was held 
by a unanimous Court that the longshoreman could not sue his em- 
ployer as a seaman under the Jones Act. “We must take it that the 
effect of these provisions of the Longshoremen’s Act is to confine the 
benefits of the Jones Act to the members of the crew of a vessel ply- 
ing in navigable waters and to substitute for the right of recovery 
recognized by the Haverty case only such rights to compensation as 
are given by the Longshoremen’s Act.” Swanson v. Marra Bros., 
328 U. S. 1, 7, 66 Sup. Ct. 869, 90 L. ed. 1045 (1946). In the sec- 
ond set of facts, a longshoreman, injured in the hold of a ship by a 
falling piece of the vessel’s equipment, brought an action against the 
shipowner. A divided Court ruled that he could recover and was 
entitled to the protection given seamen by the Jones Act. The Hav- 
erty ruling was declared sound and not overruled by the Longshore- 
men’s Act, which, however, was taken by the Court to be the only 
remedy of the stevedore as against his employer, the stevedore com- 
pany. Seas Shipping Co. v. Sieracki, 328 U. S. 85, 66 Sup. Ct. 872, 
90 L. ed. 1099 (1946). Chief Justice Stone and others dissented. 
They were of the opinion that the Court had created a new right in 
maritime workers who were not crew members, that in fact steve- 
dores and harbor workers are in a class very different from seamen. 
It was reasoned that the Court could not do by judicial fiat what Con- 
gress after full study had not done. 

After a review of the authorities, the Maryland court in the instant 
case held that the plaintiff had no rights of a seaman under the Jones 
Act as against his employer, the drydock concern. The very perti- 
nent fact of whether the defendant owned the ship on which the in- 
jury occurred was not made clear. It was recognized that the present 
status of longshoremen’s rights is uncertain but that under no cir- 
cumstances was the plaintiff such a longshoreman as to be within the 
reasoning of either the Haverty or Seas Shipping Co. cases, supra. 
The defendant employer’s motion for summary judgment was ac- 
cordingly granted. 

No point is made in the decision as to the effect, by estoppel or 
otherwise, of the repairman’s acceptance of compensation under the 
Longshoremen’s Act, nor of the applicability of that statute as against 
the Maryland workmen’s compensation statutes. See 17 Gro. WAsH. 
L. Rev. 391 (noting this unsettled problem). The real issue at hand 
is the sensible correlation of the rights of seamen and stevedores. 
The law of admiralty as interpreted by the Supreme Court apparently 
makes a stevedore, when injured afloat, a seaman as against the ship- 
owner but, when injured ashore, not a seaman as against the steve- 
dore firm which hires him. Guerrini v. United States, 167 F. (2d) 
352, 354 (C. C. A. 2d, 1948) ; Vitozi v. Balboa Shipping Co., 163 F. 
(2d) 286 (C. C. A. Ist, 1947) ; Cioffi v. New Zealand Shipping Co., 
80 F. Supp. 98 (S. D. N. Y. 1948) ; Moragnel v. Moore-McCormack 
Lines, 75 F. Supp. 969 (Md. 1948). 

There is no worthwhile reason for the continuance of such a dual 
personality. The fact that stevedores may today perform duties once 
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belonging to seamen is no mandate for a commingling of the two 
groups. The Supreme Court by judicial legislation first extended 
the Jones Act to stevedores through the guise of calling them sea- 
men. The only motive for this was the protection of the individual. 
That reason has been supplanted by the benefits of the Longshore- 
men’s Act or state workmen’s compensation laws, but the doctrine 
that longshoremen are seamen has been kept alive by the Supreme 
Court. The Swanson case, supra, put a commendable end to one 
aspect of this Haverty theory in holding that, as to the employing 
stevedore firm, stevedores hurt on land are only that and not sea- 
men. Their sole remedy thus lies in the Longshoremen’s, not the 
Jones Act. It appears that the present Maryland ruling was clearly 
correct when placed upon that authority. The fact that the injury 
in the Swanson case was on land is no bar to the reliance on that 
decision in the circumstances at hand. It is to be most strongly 
argued that the rightful construction of the Swanson case includes 
all injuries to stevedores, whether afloat or ashore, and is to be opera- 
tive on all employers of longshoremen, whether they be shipowners 
or stevedore companies. 

The tag end of the Haverty doctrine remains through the Seas 
Shipping Co. holding, supra, that longshoremen who suffer injuries 
on ships may recover as crew members from owners of vessels. The 
importance of this remnant was set forth by Chief Justice Stone in 
the words of his dissent: it is a right “. . . which has not hitherto 
been recognized by the maritime law or by any statute.” Seas Ship- 
ping Co. v. Sieracki, supra, 103 (dissent). No legislation consonant 
with the Haverty opinion has ever resulted from the close survey of 
the problem by Congress. It is submitted that the Maryland court 
properly rejected the applicability of the Seas Shipping Co. ruling 
to the present occurrence, and it is to be hoped that the Supreme 
Court will reconsider its position realistically and put an early end 
to an outmoded and unnecessary view of the admiralty law. 

W. P. O., Jr. 


CONSTITUTIONAL LAW—PARLIAMENTARY RULES OF THE House 
OF REPRESENTATIVES—CRIMINAL PROSECUTION—PERJURY DURING 
TESTIMONY BEFORE COMMITTEE OF CoNGRESS.—The petitioner ap- 
peared as a witness before the Committee on Education and Labor, 
a standing committee of the House of Representatives. In his an- 
swers to questions posed by members of the committee, the petitioner 
denied that he was a Communist or that he endorsed, supported or 
participated in Communist programs. As a result of these answers, he 
was indicted for perjury under Title 22, sec. 2501 of the District of 
Columbia Code, and was convicted after a trial by jury. The perjury 
statute makes it an essential element of the offense that it shall have 
been committed before a “competent tribunal.” The trial court in 
the charge to the jury, allowed the jury to convict the accused, if the 
found a quorum present when the committee convened, without me 
erence to parol testimony which tended to show that a quorum was 
not present at the time the alleged perjured answers were given. 
Held, the instruction allowing the jury to convict by finding a quorum 
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present at the beginning of the meeting without regard to the num- 
ber present at the time of the alleged perjured testimony was errone- 
ous, and the judgment of conviction was reversed. Christoffel v. 
United States, 338 U. S. 84, 69 Sup. Ct. 1447 (1949). Jackson, J. 
dissenting, declared that in accordance with the customary procedures 
of Congress, the presence of a quorum having been recorded at the 
beginning of the session, the quorum is presumed to continue until 
and unless the point of no quorum is raised; therefore the committee 
was a “competent tribunal” within the meaning of the perjury statute. 

The Court cited only one case in the opinion, Meyers v. United 
States, 84 U. S. App. D. C. —, 171 F. (2d) 800 (1948), cert. den., 
336 U. S. 912, 69 Sup. Ct. 602 (1949), and relied upon this case 
for the proposition that an actual majority of the committee physically 
present is necessary to constitute it a competent tribunal as required 
by the perjury statute. Jackson, J., in his dissenting opinion, ex- 
plains the ruling in the Meyers case as being diametrically opposed 
to the proposition for which it was cited by the Court. The record 
and briefs of the Meyers case show that Holtzoff, J., gave a similar 
instruction to the one on which the Christoffel case is reversed. A 
subcommittee heard the testimony in the Meyers case, and the prose- 
cution proved only that a quorum of the subcommittee was in attend- 
ance when the meeting convened. Since the fact of a quorum was 
presumed to continue after having been recorded in the Meyers case, 
it is clear that the case does not support the proposition which was 
vital to the decision in the principal case. 

In direct contrast to the holding in the instant case is the instruc- 
tion given in the case of United States v. Stewart, District Court, 
District of Columbia, Criminal No. 47138, (Nov. 20, 1928), unre- 
ported, part of which is quoted in 6 Cannon’s Precedents, Sec. 345. 
In this case, the court specifically charged, “. . . There must have 
been present at least eight members of that committee physically in 
the committee room. If such a committee so met; that is, if eight 
members did meet, and thereafter during the progress of the hearing 
some of them left temporarily or otherwise and no question was raised 
as to the lack of a quorum, then the fact that the majority did not 
remain there would not affect, for the purpose of the case, the exist- 
ence of that committee as a competent tribunal, but before the oath 
was administered, and before the testimony of the defendant was 
given, there must have been as many as eight members of that com- 
mittee present.” See also a ruling of the Speaker of the House of 
Representatives to the same effect in 8 Cannon’s Precedents, sec. 
2222, p. 38 (1922), where Speaker Gillett said, “. .. The Chair was 
for many years a member of the Committee on Appropriations, and 
it is the recollection of the Chair that that committee was scrupulous 
that there should always be a quorum present. That, of course, does 
not mean—and it has occurred to the Chair that it might have hap- 
pened in this present instance—that a quorum of the committee was 
present every minute. Men would go in, and would go out and go 
back. But the roll call must disclose that a quorum was present and 
the Chair thinks that is the practice of most of the committees... .” 

The Constitution of the United States gives the Congress the ex- 





RECENT CASES 115 


press power to determine its own rules of procedure. Art. I, sec. 2, 
cl. 5. Flatly disregarding the above precedents of the House in re- 
gard to committee investigations, the Court applied its own interpre- 
tation of the requirements of a competent tribunal. This type of 
action has been limited previously by the Court itself. United States 
v. Ballin, 144 U. S. 1, 12 Sup. Ct. 507, 36 L. ed. 321 (1892). 

A further argument worthy of note, advanced in the brief for the 
United States, was to the effect that the petitioner had lost the right 
to raise the point of no quorum at the trial by failing to object at 
the committee hearing when the defect could have been corrected. 
Had petitioner objected then, the chairman could have secured enough 
members to constitute a quorum, or assuming a quorum not to be 
present, the Chairman could have constituted those present a sub- 
committee and continued the hearing. This latter technique is sug- 
gested in the opinion of the United States Court of Appeals for the 
District of Columbia, 84 U. S. App. D. C. —, 171 F. (2d) 1004 
(1948). The Supreme Court however, parried the argument of the 
government by declaring that the power to raise a point of no quorum 
appears to be limited to members of the committee. The Court adds 
by way of dictum that, ‘“Witnesses in committee hearings cannot be 
required to be familiar with the complications of parliamentary prac- 
tice.” Is ignorance of the law an excuse? 

Under the pressure of Congressional business, it is essential to the 
interests of good government that the Congress have the benefit of 
information on legislation that may be gleaned from committee in- 
vestigations. The requirement of the testimony to be under oath is 
necessary to lend credibility to the facts thus elicited. If the effect of 
the Christoffel case is to stir the members of Congress to some ac- 
tion in adopting more complete and standardized rules of procedure 
for committee investigations, then the decision may be beneficial to 
the government as well as to the petitioner. The Christoffel case 
has been set down for rehearing on January 16, 1950. Certiorari 
was granted by the Supreme Court on October 17, 1949 in each of 
two cases involving a similar point of the competency of a committee 
as a tribunal in the absence of a quorum. United States v. Fleisch- 
man, 18 Law Week 3121, and United States v. Bryan, 18 Law Week 
3121. R. L. A. 


Lasor LAwW—CIvit, CONTEMPT OF INJUNCTION FRAMED IN GEN- 
ERAL TERMS OF UNFAIR LaBor STANDARDS Act.—In 1940 the Ad- 
ministrator of the Wage and Hour Division, United States Depart- 
ment of Labor applied for an injunction to restrain the Jacksonville 
Paper Co. and affiliates from violating the provisions of the Fair 
Labor Standards Act, 52 Stat. 1060 (1938), 29 U. S. C. § 201 et 
seq. The United States District Court held that certain of the paper 
company’s employees were not covered by the Act; but as to em- 
ployees whom the court determined to be within the purview of the 
Act, it issued a decree restraining the company “from violating any 
of the provisions of the Fair Labor Standards Act of 1938.” The 
presiding judge seems to have felt that the predominant issue then 
was whether certain employees of respondent were engaged in work 
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which brought them within the terms of the Act. Some evidence of 
specific violations was offered, but the greater part was rejected in an 
effort to narrow the issue. Whether the practices complained of by 
the Administrator at this time actually amounted to violations of the 
Act was never adjudicated by the court, the degree being issued in 
the above-quoted broad terms. 

The United States Court of Appeals reversed the district court on 
the ground that there had been error in framing the injunction so as 
to cover any and all violations of the Act and ruled that any injunc- 
tion should be restricted to such violations as were found to have 
been committed, and to similar ones. Fleming v. Jacksonville Paper 
Co., 128 F. (2d) 395 (C. C. A. 5th 1942), 

The United States Supreme Court sustained this decision. Walling 
v. Jacksonville Paper Co., 317 U. S. 564, 63 Sup. Ct. 332, 87 L. ed. 
460 (1943). The Court’s decision was based upon certain interstate 
commerce questions, and there was no discussion of the injunction 
question. 

On remand, the district court, without further hearing, entered a 
decree enjoining respondents from violating the Act as to the wages, 
hours, and record-keeping provisions thereof, the language of the Act 
itself being incorporated into the decree. In 1946 the Administrator 
instituted a contempt action alleging violations of that injunction. 
The district court found several violations of the Act, but refused 
to cite the defendant for contempt, pointing out that the practices 
complained of had never been specifically enjoined; that evidence as 
to unlawful practices had never been received ; that there was no evi- 
dence of a wilful and intentional violation of a court order; and that 
the court had no power to enforce the payment by employer to em- 
ployees of reparation wages, as the Administrator demanded in order 
to purge the defendant of the contempt. Walling v. Jacksonville 
Paper Co., 69 F. Supp. 599 (S. D. Fla. 1947). The district court 
chose to treat the application of the Administrator as an amended 
complaint seeking broadening of the former injunctive orders and 
entered an amended judgment enjoining the company from continu- 
ing certain practices in violation of provisions of the Act as adjudi- 
cated by that opinion. 

The Circuit Court of Appeals affirmed the district court, modify- 
ing the judgment only to the extent of permitting the Administrator 
to apply to the district court for modification of its ruling regarding 
reparation payments, no opinion being expressed upon the point. 
Jacksonville Paper Co. v. McComb, 167 F. (2d) 448 (C. C. A. 5th 
1948). The circuit court pointed out that the original decree had 
been reversed because it had been too general in terms and that the 
reframed decree, although not appealed from, was still, for the most 
part, in general terms, “no specific reference being made to practices 
now in controversy.” The court thought that since the practices were 
never condemned in court, they might well be found not to have been 
wilful contempt or evasion. Some emphasis was put upon the point 
that an “accumulated hours plan” complained of was in effect in 1940 
and that the district court found that it was believed by defendant 
to fully comply with currently controlling decisions of the Supreme 
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Court and that a later amendment of it was an effort to take advan- 
tage of a prepayment plan promulgated by the Administrator of the 
Wage and Hour Division. The United States Court of Appeals thus 
also took the position that the proper remedy was a more specific in- 
junction. 

The United States Supreme Court granted certiorari because of 
the importance of the problem in the administration of the Act. Held, 
in reversing the district and circuit courts, that the absence of wil- 
fulness does not relieve from civil contempt; that decrees general 
enough to enjoin further violations of law are often necessary where 
proclivity for unlawful conduct is shown, and that such is the state of 
affairs in the instant case; and that the district court had the power 
to order payment of reparation wages as part of its power to order 
any relief to comply with its decree. McComb v. Jacksonville Paper 
Co., 336 U. S. 187, 69 Sup. Ct. 497 (1949). 

The salient feature of the decision is that it, apparently, sanctions 
enforcement of an Act of Congress by means of an injunction issued 
in the terms of the Act itself against one not yet conclusively shown 
to have violated the Act; thus rendering the enjoined party liable to 
a contempt citation for any practice that may later be held to be in 
violation of the Act. 

The result is criticized by the dissenting opinion of Justices Frank- 
furter and Jackson, who see in the “vague inclusiveness” of such an 
injunction the danger of retrospective interpretation as the basis of 
punishment through contempt proceedings. 

In its decision, the Court first concludes, relying on United States 
v. United Mine Workers, 330 U. S. 258, 67 Sup. Ct. 677, 91 L,. ed. 
884 (1947) ; Penfield Co. v. Securities & Exchange Commission, 330 
U. S. 585, 67 Sup. Ct. 918, 91 L. ed. 1117 (1947) ; and Maggio v. 
Zeitz, 333 U. S. 56, 68 Sup. Ct. 401, 92 L. ed. 476 (1948), that this 
is a civil contempt to enforce compliance with an order of the court 
or to compensate for losses or damages sustained by reason of non- 
compliance as distinguished from a criminal contempt, which is puni- 
tive. The Court seems to restate settled law in this respect, McCrone 
v. United States, 307 U. S. 61, 59 Sup. Ct. 685, 83 L. ed. 1108 
(1939) ; Dakota Corporation v. Slope County, N. D., 75 F. (2d) 
584 C. C. A. 8th 1945, cert. den. 296 U. S. 593, 56 Sup. Ct. 106, 80 
L. ed. 420 (1935) ; Gompers v. Bucks Stove & Range Co., 221 U. S. 
418, 31 Sup. Ct. 492, 55 L. ed. 797 (1911), as it does when it con- 
cludes, citing 2 High, On Injunctions (4th ed. 1905 §§ 1416 et 
seq., that, the purpose being remedial, “it matters not with what in- 
tent ~ defendant did the prohibited act.” 43 C. J. S., Injunctions, 
§ 267. 

The Court moves into controversial ground in its discussion of the 
decree directing respondents to obey the provisions of the Act dealing 
with minimum wages, overtime, and the keeping of records. The 
Court states that there was no appeal from the decree and that by its 
terms it enjoined any practices which were violations of those statu- 
tory provisions. Prior to the decision in the instant case, it was 
generally held that when the wrong complained of and against which 
injunctive relief was sought were alleged violations of a statute, the 
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decree might restrain the defendant from further like or similar viola- 
tions of the Act, but should not enjoin in general terms violations of 
the Act in the future in any particular. 28 Am. Jur., Injunctions, 
§ 300. In refusing to enforce such injunctions, the Supreme Court 
has interpreted the requirement of an Act of Congress that the courts 
enforce the observance of a statute against one adjudged to have vio- 
lated its provisions as in no way countenancing the assumption that 
Congress intended that a court should issue an injunction of such 
general character as would be violative of the most elementary prin- 
ciples of justice, having the effect of putting one outside the protec- 
tion of the law of the land and forcing him thereafter to conduct his 
business under the jeopardy of punishment for contempt for violation 
of a general injunction. Hartford-Empire Co. v. United States, 323 
U. S. 386, 65 Sup. Ct. 373, 89 L. ed. 322 (1945) ; National Labor 
Relations Board v. Express Publishing Co., 312 U. S. 426, 61 Sup. 
Ct. 693, 85 L. ed. 930 (1941); H. J. Heinz Co. v. National Labor 
Relations Board, 311 U. S. 514, 61 Sup. Ct. 320, 85 L. ed. 309 
(1941) ; New York, New Haven & Hartford R. R. Co. v. Interstate 
Commerce Commission, 200 U. S. 361, 26 Sup. Ct. 272, 50 L. ed. 
515 (1906) ; Swift & Co. v. United States, 196 U. S. 375, 25 Sup. 
Ct. 276, 49 L. ed. 518 (1905). 

Referring to the broad decree of the instant case, the Supreme 
Court stated, relying on May Stores v. National Labor Relations 
Board, 326 U. S. 376, 390, 391, 66 Sup. Ct. 203, 90 L. ed. 145 (1945) 
and United States v. Crescent Amusement Co., 323 U. S. 173, 186, 
65 Sup. Ct. 254, 89 L. ed. 160 (1944), that “decrees of that gener- 
ality are often necessary to prevent further violations where proclivity 
for unlawful conduct has been shown.” The May Stores case dealt 
with a violation of the National Labor Relations Act as to collective 
bargaining. The Supreme Court therein stated that injunctions in 
broad terms are granted “even in acts of the widest content, when 
the court deems them essential to accomplish the purposes of the act.” 
That decision, however, goes on to reiterate the limitation recognized 
in National Labor Relations Board v. Express Publishing Co., supra, 
that an order restraining other violations must bear some resemblance 
to that which the employer has committed or that danger of their 
commission in the future is to be anticipated from conduct in the past, 
and, accordingly, modifies the decree to limit it to the specific type 
of practice adjudged to be a violation. The Crescent Amusement 
Co., supra, case dealt with the enforcement of the Sherman Act by 
means of a broadly-worded injunction, the Court holding that provi- 
sions of the type in question were often the only practical remedy 
against the continuation of illegal trade practices and should be up- 
held where proclivity for unlawful conduct was manifest. Both the 
May Stores and the Crescent Amusement Co. cases lean upon the 
reasoning in Standard Oil Co. v. United States, 221 U. S. 1, 77, 79, 
31 Sup. Ct. 502, 55 L. ed. 619, Niote (1911) 34 L. R. A., N. S. 834, 
a case distinguishing Swift & Co. v. United States, supra, on its facts. 

The difficulty with all the cases relied upon by the Court to sustain 
the decree in the instant case is that in each of them there was a defi- 
nite adjudication of at least one violation of the statute in question, 
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and the broader decrees sustained were attempts to stifle repeated 
violations ; whereas, in the instant case, the original adjudication was 
only as to what employees of defendant were covered by the Act. 
Neither the May Stores case, nor the Crescent Amusement Co. case, 
nor cases cited therein, seem to deal with the precise point of con- 
troversy here; that is, whether, before any specific violation of the 
Act has been proven, an injunction restraining all violations of the 
Act and framed in the language thereof may be enforced by contempt 
proceedings. In the present case, it would appear that some of the 
practices found to be violations of the Act by the district court at 
the second hearing, Walling v. Jacksonville Paper Co., supra, and 
enjoined by the court at that time were of at least debatable legality 
and entitled respondent to his day in court and a hearing on the mer- 
its—especially when the fact is recalled that the original decision did 
not consider evidence as to whether or not specific practices were vio- 
lations, but confined itself to the question of whether the Act applied 
to certain of the company’s employees. 

According to the instant decision, it would appear that upon judi- 
cial determination of the fact that a specified Act of Congress applies 
to a given person, an injunction may issue restraining that person 
fom violating any provision of the Act, and the person may then be 
compelled to act at his peril, not being entitled to a day in court for 
the determination before a jury of whether his conduct has been vio- 
lative of the Act, but bound to answer to the court’s retrospective 
determination in a contempt proceeding involving greater penalties 
and lesser procedural safeguards than the usual civil action. It would 
likewise appear that the rule of Swift & Co. v. United States, supra, 
formerly considered the leading case on this point, no longer repre- 
sents the law, although not expressly overruled. A. A. C. 


PATENTS—CourT oF CLAIMS JURISDICTION.—Bereslavsky owned 
a patent covering mesitylene compounds employed as anti-knock in- 
gredients of gasoline. The Standard Oil Company of New Jersey 
sold large quantities of gasoline, both aviation and motor vehicle 
types, containing the patented ingredient, to the Defense Supplies 
Corporation, a war-time purchasing agency of the Federal Govern- 
ment. The patentee brought suit for damages for infringement in a 
district court under Revised Statute 4919 (1875), 35 U. S. C. § 67 
(1946). Standard moved under Rule 56 of the Federal Rules of 
Civil Procedure for summary judgment on the ground that the pat- 
entee’s sole remedy lay against the United States under § 1498 of the 
new Judicial Code, Title 28, United States Code, section 1498. Bere- 
slavsky resisted the motion on the ground, among others, that mere 
sale to the government of gasoline containing the patented ingredient 
is not use or manufacture by or for the United States within the mean- 
ing of § 1498 of the Judicial Code, supra. Held, granting Standard’s 
motion, that Title 28, United States Code, section 1498 impliedly 
includes sales to the government, because anything sold to the United 
States is presumed to be used by it. Bereslavsky v. Standard Oil Co. 
of New Jersey, 82 F. Supp. 939 (Md. 1949), 

The patent owner’s remedy in the Court of Claims for the un- 
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licensed use or manufacture of his invention by or for the United 
States springs from the Act of July 1, 1918, 40 Star. 705 (1918), 
35 U. S. C. § 68 (1946), which amended the Act of June 25, 1910, 
36 Start. 851, 35 U. S. C. § 68. The Supreme Court declared the 
exclusive character of this remedy on the strength of the word “en- 
tire” in the statutory phrase “. . . recovery of his reasonable and 
entire compensation . . .”, Richmond Screw Anchor Co. v. United 
States, 275 U. S. 331, 48 Sup. Ct. 194, 72 L. ed. 303 (1928). The 
Act of July, 1918, supra, was repealed by the enactment of the new 
Judicial Code, 28 U. S. C., effective September 1, 1948, but its sub- 
stance was retained in Title 28, United States Code, section 1498. In 
the instant case the court gratuitously asserted that the same exclu- 
siveness of remedy is conveyed by the re-worded Title 28, United 
States Code, section 1498. The court nevertheless recognized that 
Bereslavsky’s rights, having accrued before September 1, 1948, were 
determinable under the Act of July 1, 1918, supra. 

Pursuing the argument that mere sale to the United States does not 
immunize an infringing manufacturer, Bereslavsky contended that 
the purpose of the Act of July 1, 1918 was to provide for condemna- 
tion of patent rights for public use, but not to place the public purse 
between a patent owner and any infringer who was able to trace his 
goods through the open market and ultimately to the government. 
To support this argument, Bereslavsky pointed to § 6 of the Royalty 
Adjustment Act, 56 Strat. 1013 (1942), 35 U. S. C. § 94 (1946). 
Section 6 provides that “. . . for the purposes of the Act of June 25, 
1910, as amended (40 Srar. 705; 35 U. S. C. § 68) the use or manu- 
facture of an invention described in and covered by a patent of the 
United States by a contractor, a subcontractor, or any person, firm 
or corporation for the Government and with the authorization or 
consent of the Government, shall be construed as use or manufacture 
for the United States.” Plaintiff maintained that the Act of July 1, 
1918 was broadened by § 6 of the Royalty Adjustment Act which 
included “subcontractors” within the meaning of the former, but that 
it was also narrowed as to all persons by the requirement of “express 
authorization or consent.” The latter qualification, maintained the 
plaintiff, removed mere sales from the protection of the Act of 1918. 
Without stating its reasons, the court summarily rejected this con- 
tention. Whether the rejection was of the soundness of the conten- 
tion generally or of the word “express” specifically, though a trouble- 
some query, would not seem to matter because “use .. . by” the United 
States (40 Srar. 705 (1910), 35 U. S. C. § 68) relegates the patent 
owner to his exclusive remedy in the Court of Claims, wholly apart 
from the effect of § 6 of the Royalty Adjustment Act, supra, Hazel- 
tine Corp. v. General Electric Co., 19 F. Supp. 898 (Md., 1937) ; 
Olsson v. United States, 25 F. Supp. 495 (Ct. Cl., 1938). To bol- 
ster its rejection, the court found from the stipulated facts that the 
United States had authorized, or consented to, the infringement. 

The instant case, while not deciding it, skirts a question that has 
troubled the patent bar since the recodification of the Judicial Code. 
As the plaintiff maintained, § 6 of the Royalty Adjustment Act, 
supra, expanded the Act of July 1, 1918, supra, bringing “subcon- 
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tractors” within its terms by express reference to “35 U.S. C. § 68.” 
The unanswered question, now that the Act of July 1, 1918, supra, 
has been repealed, and its substance transplanted as § 1498 of the 
new Judicial Code, supra, is whether § 6 of the Royalty Adjustment 
Act applies with equal force to Title 28, United States Code, section 
1498. No reassuring amendment was made to § 6 concurrently with 
the recodification of the Judicial Code. 

Because the rights of the present plaintiff were adjudicated under 
the Act of 1918, supra, the instant case does not determine this ques- 
tion, but affirming inferences may be taken from the court’s discus- 
sion of the interplay of the Act of 1918, supra, and § 6 of the Royalty 
Adjustment Act, supra. Having first asserted the substantial iden- 
tity of the Act of 1918, supra, and § 1498 of the Judicial Code, the 
court referred to those statutes commonly as the “Court of Claims 
statute” in disposing of the plaintiff's interpretation of the correla- 
tion of § 6 of the Royalty Adjustment Act and the Act of 1918. In 
thus emphasizing substance over form, the court encourages the con- 
clusion that § 6 applies to Title 28, United States Code, section 1498 
as well as it did to the Act of 1918. It is certain, however, that abso- 
lute clarification must await Congressional action, or in the alterna- 
tive, judicial interpretation based on rights accruing under Title 28, 
United States Code, section 1498 after September 1, 1948, the effec- 
tive date of the new Judicial Code. F. E. 


PATENTS—Prior Use.—In 1938, appellant Huszar, employed as 
a draftsman by appellee Cincinnati Chemical Works, prepared con- 
struction drawings for a rod mill, based upon a crude model designed 
and built that same year by a Works engineer. One full size mill was 
constructed under Huszar’s supervision and placed successfully in 
operation at the Works in September, 1938. Three identical mills 
were subsequently built and placed in operation. 

Independently of his employment, Huszar had in 1936 perfected 
a working model of a similar mill upon which he ultimately applied 
for patent in November, 1941. The original application and divi- 
sional applications based upon it matured into patents in 1945 and 
1946. The first issued patent was immediately asserted by Huszar 
against the Works and a settlement of $250,000 proposed by the 
patentee. The Works had had no prior intimation of any rights out- 
standing in Huszar who had supervised the construction of the al- 
leged infringing mills in 1938 without asserting any invasion of prior 
right. In reply to Huszar’s claim of infringement, the Works brought 
suit for a declaratory judgment of its rights. Huszar counterclaimed 
damages for past infringement and an injunction restraining future 
infringement. 

On appeal from judgment of invalidity of all patents in suit, appel- 
lant Huszar contended that the use of the patented mill prior to 
application for patent was not public use, but secret and experimental 
use. He further contended that even if the use actually made of the 
mill could be considered public use, it was so used by the Works and 
not by the patentee. The trial court’s finding, amply supported by 
evidence, refuted the first contention. The second, thought the court, 
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was not well taken. Held, affirming the trial court, all patents in 
suit invalid by reason of public use more than one year prior to appli- 
cation for patent in November, 1941. Huszar v. Cincinnati Chem- 
ical Works, 172 F. (2d) 6 (C. A. 6th, 1949). 

Revised Statute § 4886 provides that an invention or discovery 
otherwise patentable must not have been “. . . known or used by 
others in this country, before ... (the) . . . invention or discovery 
thereof, ... (nor) ... in public use . . . in this country for more 
than one year prior to... (the) ... application (for patent) ....” 
Rev. Stat. (1875) § 4886, 29 Srar. 692 (1897); 46 Star. 37 
(1930), 53 Srar. 1212 (1939); 35 U. S. C. § 31 (1946). 

Prior use may operate against the validity of a patent in several 
ways: (1) Use by others than the patentee prior to his invention 
militates against the patent as an anticipation of the invention. Though 
the statute does not in terms demand that such use be public use, the 
statute has been so construed. Gayler v. Wilder, 10 How. 481, 13 
L. ed. 504 (U. S. 1850) ; Gillman v. Stern, 114 F. (2d) 28, (C. C. 
A. 2d, 1940) ; (2) Public use of the invention earlier than one year 
prior to the patentee’s application for patent will, by the terms of the 
statute, defeat the validity of the patent, whether such use was made 
by the patentee or by others. Schrader’s Sons v. Wein Sales Corp. 
9 F. (2d) 306 (C. C. A. 2d, 1925). If public use be made of the 
invention itself by the inventor more than one year prior to his filing 
date, his abandonment of the invention is conclusively presumed. 
Wendell v. American Laundry Mach. Co., 239 Fed. 555 (E. D. Pa. 
1917). If the invention be practiced in secrecy, but the product of the 
invention sold more than one year prior to the inventor’s filing date, 
the right to a patent on the machine or process is held to be forfeited, 
not on the theory of abandonment, but on the theory that the inventor 
may elect whether to disclose his invention in return for an exclusive 
right limited in time, or to maintain his invention secret chancing 
eventual dissipation or independent discovery. But having chosen to 
reap competitive advantage with an invention maintained secret, the 
opportunity to patent it is foreclosed. Pennock v. Dialogue, 2 Pet. 
1,7 L. ed. 327 (U. S. 1829). Later distinctions made on the ground 
that such use of an invention was not public if the invention could not 
be gleaned from the marketed product, have recently been dispelled. 
Metallizing Engineering Co. v. Kenyon Bearing & Auto Parts Co., 
153 F. (2d) 516, (C. C. A. 2d, 1946). However, “public” use of 
this sort by others without the consent, or knowledge and acquies- 
cence, of the patentee is probably not competent to establish the in- 
validity of the patent on any theory; (3) Prior secret use of the in- 
vention by the patentee, if it is not used contpetitively, is not in any 
sense an absolute bar to a patent, but will militate against it only in 
that long delay in applying for patent may constitute abandonment 
by laches. 

A single instance of public use will operate as a bar. Hentschel v. 
Carthage Sulphite Pulp Co., 169 Fed. 114 (C. C. N. D. N. Y. 1909). 
Such use, however, must be shown to have been of an article, ma- 
chine, or process the same as, or equivalent to, that covered by the 
patent. Goodwin v. Borg-Warner Corp., 157 F. (2d) 267, (C. C. A. 
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6th, 1946). True experimental use in perfecting the invention is not 
public use within the meaning of the statute, Thomson-Houston Elec. 
Co. v. Lorain Steel Co., 117 Fed. 249 (C. C. A. 2d, 1902) notwith- 
standing the fact that such experimental use was witnessed by third 
persons, Edison v. Allis-Chalmers Co. 191 Fed. 837, (C. C. W. D. 
N. Y. 1911), or by the general public. Victor Talking Mach. Co. v. 
American Graphophone Co., 140 Fed. 860 (C. C. S. D. N. Y. 1905). 
Use beyond the point of perfecting the invention, and for the purpose 
of testing the commercial value of the invention is no longer experi- 
mental use, but public use within the statute. Union Carbide Co. v. 
American Carbide Co., 172 Fed. 120 (C. C. N. D. N. Y. 1909). 
Mere changes in details not affecting the substance of the invention 
will not establish that the use was only experimental. Jenner v. 
Bowen, 139 Fed. 556 (C. C. A. 6th, 1905) ; Williamson v. Electric 
Service Supplies Co., 236 Fed. 353 (E. D. Pa. 1916). Trial use 
by a purchaser of an invention will not extend the experimental stage 
of the invention. Federal Mfg. & Printing Co. v. United States, 42 
Ct. Cls. 479 (1907). 

True experimental use will not be a bar even though that use may 
have been in a factory or other installation under actual working con- 
ditions. Utilities Service, Inc. v. Walker, 78 F. (2d) 18 (C. C. A. 
3d, 1935). But whether the use is experimental depends upon its 
principal purpose. Denivelle v. MacGruer & Simpson, 4 F. (2d) 
329 (C. C. A. 9th, 1925). The ordinary use of a machine or process 
in a factory in the usual course of producing articles for commercial 
furposes is a public use. Electric Storage Battery Co. v. Shimadzu, 
307 U. S. 5, 59 Sup. Ct. 675, 83 L. ed. 1071 (1939). Incidental 
intention to test the invention is not enough to offset exploitation in 
fact. Aerovox Corp. v. Polymet Mfg. Corp., 67 F. (2d) 860 (C. 
C. A. 2d, 1933) ; Twyman v. Radiant Glass Co., 56 F. (2d) 119 (C. 
C. A. 8th, 1932); National Phonograph Co. v. Lambert Co., 142 
Fed. 164 (C. C. A. 7th, 1905). 

Use of an invention by, or in the presence of employees is a 
public use. Aerovox Corp. v. Polymet Mfg. Corp., supra; Standard 
Automatic Mach. Co. v. Karl Kiefer Mach. Co., 18 F. (2d) 326 (S. 
D. N. Y. 1925); Freydberg Bros. v. Hamburger, 17 F. (2d) 300, 
(Md. 1927). But if the employees are enjoined to secrecy, the use 
is not a public use. Gillman v. Stern, supra. When an invention, 
disclosed with an injunction of secrecy, is placed in public use in 
breach of trust, such use will not invalidate a patent, Eastman v. 
Mayor of New York, 134 Fed. 844 (C. C. A. 2d, 1904). 

In the instant case, there was ample evidence of public use by the 
Works at least three years prior to Huszar’s filing date, which, of 
itself, established the invalidity of the patent. No breach of trust by 
the appellee existed to negative public use; in fact, the Works had 
no knowledge of any outstanding right. Furthermore, the patentee 
actively contributed to the public use by supervising the construction 
of the machines embodying his invention; to that extent the public 
use was his own. 

Had this suit been initiated by the appellant, it seems fairly clear 
that, wholly apart from the validity of the patents in suit, relief could 
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have been denied on the ground of “‘unclean hands” or Huszar’s being 
a volunteer. It is even clearer that the patent law overwhelmingly 
establishes the invalidity of the patents. F. 


TERRITORIAL Courts As Courts oF THE UNITED STATES—APPLI- 
CABILITY OF Norris-La GuarpiA Act TO TERRITORIAL CouRTS.— 
Employer sought an injunction against a labor union in a territorial 
court of Hawaii. The union seeks a writ of prohibition from the 
territorial court prohibiting the judge from issuing the injunction. 
The Supreme Court of Hawaii affirmed denial of the prohibition and 
the union appeals to the United States Court of Appeals for the Ninth 
Circuit. Admittedly the proposed injunction would violate the pro- 
visions of the Norris-La Guardia Act if that Act were applicable to 
the territorial courts of Hawaii. Held, that the Norris-La Guardia 
Act, prohibiting the issuance of such injunctions by “any court of the 
United States”, applies only to courts created by virtue of Article III 
of the Constitution and not to territorial courts, which are legislative 
courts created under Article IV. International Longshoremen’s Un- 
ion v. Wirtz, 170 F. (2d) 183 (C. A. 9th, 1948). See also Alesna 
v. Rice, 172 F. (2d) 176 (C. A. 9th, 1949). 

Legislative courts are created by Congress under the Constitution ; 
and there would seem to be no intrinsic reason why they, as well as 
constitutional courts, should not be considered courts of the United 
States. American Insurance Co. v. Canter, 1 Pet. 511, 7 L. ed. 242 
(U. S. 1828), first distinguished legislative courts from constitu- 
tional courts: the latter were courts, which alone could exercise the 
“judicial power of the United States”, created under Article III of the 
Constitution ; the former were courts created under other sections of 
the Constitution, in that case, as in this, Article IV, Section 3, em- 
powering Congress to deal with the territories. The phrase “court of 
the United States” does not appear in that opinion. For that matter 
it appears in the Constitution only in Amendment VII precluding any 
“court of the United States” from re-examining any fact already tried 
by a jury. At a time when District of Columbia courts were still 
regarded as exclusively legislative courts, they were held to be bound 
by this amendment, Capital Traction Co. v. Hof, 174 U. S. 1, 19 Sup. 
Ct. 580, 43 L. ed. 873 (1899). And in James v. United States, 202 
U. S. 401, 408, 26 Sup. Ct. 685, 50 L. ed. 1079 (1906), the Court 
said that the phrase “court of the United States” is “. . . broad enough 
to embrace all courts created by the United States, without taking 
into view the particular constitutional authority which was exercised 
in such creation”. Nevertheless, it has usually been held that terri- 
torial courts, being legislative courts, are not courts of the United 
States, Clinton v. Englebrecht, 13 Wall. 434, 20 L. ed. 659 (U. S. 
1872) ; McAllister v. United States, 141 U. S. 174, 11 Sup. Ct. 949, 
35 L. ed. 693 (1891). 

Occasionally, however, territorial courts have been held to be courts 
of the United States, Hunt v. Palao, 4 How. 589, 11 L. ed. 1115 (U. 
S. 1846) ; In re Osterhaus, 18 Fed. Cas. 894, No. 10,609 (C. C. E. 
D. Mich. 1864), and in United States v. Haskins, 26 Fed. Cas. 213, 
No. 15,322 (Cal. 1875), territorial courts were held to be courts of 
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the United States within the meaning of a statute which not only did 
not specifically refer to territories, but was passed at a time, 1789, 
when the organization of territories had barely begun. Even before 
O’Donoghue v. United States, 289 U. S. 516, 53 Sup. Ct. 740, 77 L. 
ed. 1356 (1933), had revealed that District of Columbia courts, gen- 
erally regarded as legislative courts, were also constitutional courts, it 
was frequently held that these courts were also courts of the United 
States within the meaning of various statutes, Noerr v. Brewer, 1 
MacArthur 507 (District of Columbia, 1874); James v. United 
States, supra; Benson v. Henkel, 198 U. S. 1, 25 Sup. Ct. 569, 49 L. 
ed. 919 (1905) ; Embry v. Palmer, 107 U. S. 3, 2 Sup. Ct. 25, 27 L. 
ed. 346 (1883) ; Ex parte Norvell, 9 Mackey 348, 20 Wasn. L. R. 
260 (District of Columbia, 1892). The rule of the Norvell case is 
that the term “court of the United States” is applicable to both legis- 
lative and constitutional courts but that it is a question of legislative 
intention whether it was so applied by Congress in any particular 
statute. This is a preferable rule to that of the principal case that, 
“Congress, when it intends to include territorial courts in the phrase 
‘court of the United States’ does it expressly”. Here, as elsewhere, 
implied, as well as expressed, Congressional intent should be heeded. 

Finding no express indication in the Act of its legislative history 
that Congress intended the Act to apply to territorial courts, the 
court in the principal case concluded that it did not so apply. Al- 
though the term “Court of the United States” is defined in the Act 
as “... any court of the United States whose jurisdiction has been or 
may be conferred or defined or limited by Act of Congress... 
(emphasis added) 47 Srar. 73 (1932), 29 U. S. C., § 113 (d) 
(1946), the court felt that the sole purpose of this definition was to 
apply the Act to subsequently created as well as existing constitu- 
tional courts and to hold otherwise would render nugatory the “four 
limiting words” italicized above and violate the rule that words in a 
statute should, if possible, be given effect. It is submitted that the 
court’s rationale is unsound. Granted that there was no express in- 
tention to apply the Act to territorial courts, still the Act’s definition 
of “Court of the United States” does indicate an intent to apply the 
Act to all courts subject to Congressional control. 

Support for the decision may be found in /n re Cleveland & San- 
dusky Brewing Co., 11 F. Supp. 198 (N. D. Ohio E. D. 1935), hold- 
ing that the Norris-La Guardia Act did not apply to a federal bank- 
ruptcy court. But see note (1935) 45 Yate L. J. 372 where, in 
criticizing that opinion, it was said, ‘Since federal bankruptcy courts 
are creatures of statute, and possess only the jurisdiction conferred 
upon them by Congress, their inclusion within this definition does not 
seem to admit of doubt”. The case would seem to be equally strong 
for territorial courts. E. F. M., Jr. 
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Attendance Figures, men and women, Fall Term 1949: 


EveNING SCHOOL 
Day ScHOOL Totals 


Men Women Total Men Women Total Men Women Total 


Ist Year . 284 14 476 29 505 760 43 803 
2nd Year. 251 196 15 211 24 
3rd Year. 146 115 8 123 16 
8 See 75 5 80 5 
| 4 0 4 4 
lk Se *e 5 0 5 0 
Unclassi- 

. 17 0 


eae ss 17 
Totals ... 702 888 5 943 92 1,679 


STUDENT Bar ASSOCIATION PLACEMENT COMMITTEE REPORT 


The Student Bar Association Placement Committee came into exis- 
tence one year ago, when the Student Bar Association and the Law 
School faculty recognized the need of an organized placement pro- 
gram to cope with student and alumni employment problems. A 
call was made for students versed in personnel and placement tech- 
niques to study placement programs operating in other schools and 
to put into operation a placement committee to be staffed by vol- 
unteers. 

Prospective employers may review the qualifications of applicants 
before having a personal interview. This information has been ob- 
tained from interested students and recent graduates and is recorded 
on easily accessible McBee record cards. Placements, full-time or 
part-time, are made only in legal or quasi-legal positions. 67 legal 
firms and government agencies have called upon the Placement Com- 
mittee in the last three months. 81 students and graduates have been 
placed, of whom 9 were placed in patent law and 17 in positions out- 
side the District of Columbia. 

The Faculty, Student Bar Association, and Placement Committee 
devote much time to the placement work, but the employment prob- 
lems of so large a student body cannot be solved by their action alone. 
If you hear of any openings, please inform the Student Bar Associa- 
tion Placement Committee. Openings need not be limited to Wash- 
ington and vicinity. Our students come from every state, as well as 
the territories and foreign countries. 


Address your requests or inquiries to: 
CHAIRMAN, SBA PLACEMENT COMMITTEE, 
The George Washington University Law School, 
Washington 6, D. C. 








